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 Florida's Fourth District Court of Appeal recently was the third District Court of Appeal 
to rule on a lingering question left in the wake of the adoption of 2013 legislative amendments to 
the Florida Evidence Code regarding the standard for determining the admissibility of expert 
witness testimony in Florida state court for cases.  Specifically, this issue addressed by this case 
was the 2013 amendments’ application to cases pending at the time of the enactment of those 
amendments.  (Recall that those changes to Section 90.702, Florida Statutes, abandoned the old 
Frye standard in favor of the Daubert standard that has ruled in federal courts and virtually all 
other state courts since the Supreme Court’s decision in Daubert  v. Merrell Dow 
Pharmaceuticals in 1993).  In Bunin v. Matrixx Initiatives, Inc., the Fourth District rejected the 
plaintiff’s argument that the Frye standard should apply to her case, which was filed in 2009, 
four years before the 2013 legislative amendments adopting the Daubert standard in Florida state 
courts.  No. 4D14-3579, 2016 WL 3090777, at *1 (Fla. 4th DCA June 1, 2016).  Key to the 
court’s analysis was its rejection of the plaintiff’s contention that the 2013 amendments were a 
substantive change to the statute, rather than a mere procedural change.  Id.  Instead, the Fourth 
District noted there is clear Florida Supreme Court precedent providing that a “statute which 
‘merely relates to the admission of evidence” is generally considered procedural.”  Id. at 1 
(quoting Windom v. State, 656 So.2d 432, 439 (Fla.1995)).  Retroactive application of the statute 
in question, a provision of the Florida Evidence Code, by trial courts is permitted because the 
2013 statutory amendments solely concerned the standard by which expert testimony is 
admissible in Florida state courts.  Bunin, 2016 WL 3090777 at *1.  This is an issue which, in 
the view of the Fourth District, related solely to the admissibility of such testimony rather than 
changing the substantive law governing expert testimony.   Id. 
 

The Third District Court of Appeal had previously ruled in 2014 that the legislative 
amendments to Section 90.702, Florida Statutes, applied retroactively in the case of Perez v. Bell 
S. Telecommunications, Inc., 138 So. 3d 492, 498 (Fla. 3d DCA 2013)(“Moreover, section 
90.702 of the Florida Evidence Code indisputably applies retrospectively.”).  The First District 
Court of Appeal had  come to the same conclusion in 2013 in Conley v. State, 129 So.3d 1120, 
1121 (Fla. 1st DCA 2013). 
 
 At this point, the Florida Supreme Court still has yet to confirm that the Daubert standard 
applies in Florida state courts pursuant to its right to adopt the rules of practice and procedure for 
the Florida state courts.  However, three of Florida’s five District Courts of Appeal have now 
confirmed that Daubert is indeed the new standard by which expert witness testimony is to be 
judged in Florida state court.  Further, each of these three courts have concluded Daubert applies 
retroactively to cases pending at the time of the 2013 legislative amendments adopting Daubert 
as the new standard for determining the admissibility of expert testimony in Florida state court.  
It is therefore difficult to see the Florida Supreme Court rejecting this change in the wake of 
these decisions as well as the Florida Legislature’s 2013 amendments to Section 90.702, Florida 
Statutes, explicitly adopting Daubert.   
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