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Firing an employee in the United States can 
be a challenge. Group firings—reductions-
in-force—can be an even bigger challenge. 
And from the point of view of a multinational 
headquartered in the United States,  
overseas individual dismissals and  
“collective redundancies” can be an 
intractable challenge. 

We often hear the point that “[u]nlike many 
other…countries, the default presumption  
in the United States is that employment is 
‘at will,’ meaning an employer or employee 
can terminate the employment relationship 
for any reason or no reason at all.”1 The other 
side of this coin is that when an American 
employer emerges from its at-will cocoon 
and ventures out abroad, staff dismissals 
become more rigid and less hospitable. 
Yes, the United States imposes plenty of 
federal and state laws that regulate certain 
aspects of a domestic US dismissal—
anti-discrimination laws, anti-retaliation 
laws, whistleblower protections, the 
WARN Act,2 unemployment compensation 
mandates. But outside the United States, 
countries regulate firings much more 
comprehensively, either by prohibiting 
no-cause dismissals entirely or by imposing 
expensive notice and severance pay 
obligations and pre-dismissal procedural 
steps. Restrictions of this nature exist  
more or less worldwide, in rich civil law 
jurisdictions like Continental Europe and 

Japan, in common law jurisdictions like 
Australia, Canada and England, as well as  
in developing countries like Chad, Indonesia 
and Paraguay. To draw a loose analogy 
we might think of a US at-will employee 
dismissal as analogous to the end of a 
business relationship, when a customer or 
client stops using a preferred provider.  
By contrast, a firing overseas looks more 
like a divorce. Even amicable divorces can 
be slow, complex and drawn out. Contested 
divorces can become interminable, 
expensive and ugly. 

This is a primer on how a US- headquartered 
multinational employer can conduct either 
a one-off overseas individual employment 
dismissal or a full-blown global reduction-in-
force. Our discussion breaks into five parts: 

(1) general approach to dismissing staff 
outside the United States 

(2) threshold dismissal circumstances 
(cause, economic necessity, 
employee rank and status) outside the 
United States

(3) individual employment dismissal 
obligations outside the United States 

(4) agreed separations and employment 
releases outside the United States 

(5) reductions-in-force and “collective 
redundancies” outside the United States 

1 Jason Schwartz & Andrea Lucas, “The Mobile Executive: U.S. Employment Law,” 12 IBA BUS L. INT’L 263, 263 (2012).

2 29 USC § 2101 et seq.
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Part 1.  General Approach to Dismissing Staff 
Outside the US
The United States, including some of its territories and excluding 
only Montana,3 is the world’s only notable “employment-at-
will” jurisdiction. Employment-at-will means the right to end 
employment—for an employee to quit and for an employer to  
fire—for any reason or no reason (except, of course, that neither 
an employer nor an employee is free to breach an express or 
implied employment contract when terminating employment, and 
no employer is free to dismiss anyone for an illegal discriminatory, 
retaliatory or statutorily prohibited reason).4 “American exceptionalism” 
in the particular regard of employment termination law means that, 
from the US headquarters point of view, rules overseas that dictate 
how to fire employees are inevitably stricter, more complex and 
more expensive.

But American employment law mavens—experts in domestic US 
workplace laws—argue that the US employment-at-will doctrine 
has eroded over the years, and that by now a smorgasbord of 
federal, state and local employment laws regulates a stateside 
firing. Speaking historically, this is a fair point. A dismissal in the 
United States today is indeed substantially more regulated than  
back in 1860 or 1960. But speaking geographically, this view is tough 
to support. To a law-abiding employer in, say, France or Malaysia or 
Venezuela or Zimbabwe, American employment-at-will looks alive, 
well and robust. Even our fellow common law jurisdictions with 
legal systems descended from England’s such as Australia, Canada, 
Hong Kong, Ireland, Jamaica, Malawi, New Zealand, South Africa 
and the UK itself all impose significant restrictions on unilateral 
firings in the absence of any alleged discrimination. It has been 
said that “[d]espite dire predictions of the demise of [US] at-will 
employment in the early years of the 21st century, it appears that 
‘funeral arrangements’ may still be a bit premature.”5 Looking in from 
abroad, the American employment-at-will doctrine looks a bit like the 
Wild West, where a hapless innocent is at risk of getting shot (fired) 
without any meaningful protection from local law enforcement.

We speak of American employment-at-will as a “doctrine” or “rule,” 
but actually it is the opposite—a mere label for the absence of  
any affirmative mandate.6 Actual legal doctrines and rules grant 
enforceable legal rights. For example, the US Fair Labor Standards 
Act grants employees a right to overtime pay and US Title VII  
grants employees a right to a nondiscriminatory workplace. 
“Employment- at-will,” though, is a mere label we use to describe  
a legal vacuum, the absence of affirmative rights, the negative 
concept that our law, absent any express individual employment 
agreement or collective bargaining agreement requiring otherwise, 
grants no right for either party in an employment relationship to 
perpetuate the relationship, to get pre-termination notice, to access 
an in-house claims procedure or to receive severance pay. In sharp 
contrast, “indefinite employment” regimes abroad do grant 
affirmative legal rights to employees with jobs. Local foreign 
employment laws tend to regulate how, when and why an employer 
can end an indefinite-term employment relationship. By American 
standards, employment termination laws abroad tend to impose 
unwieldy pre-termination notice requirements, steep severance pay 
obligations, cumbersome pre-firing procedural steps and oppressive 
reduction-in-force ratification regimes. 

The employment-at-will worldview looks through the lens of what 
we might call the contract metaphor of employment, while the 
indefinite employment/security-of-tenure worldview looks through 
the lens of what we might call the paternal metaphor. Under the 
employment-at-will/contract metaphor, employer and employee are 
theoretical equals who freely enter a reciprocal business agreement 
for services. The law presumes their relationship is terminable at the 
will of either party unless evidence demonstrates that the parties 
intended something more permanent. If an employment contract 
includes some special termination provision, then that provision 
controls; otherwise, the presumed default arrangement is that the 
employee can end the relationship at any time without penalty 
by quitting and so the other party, the employer, can also end the 
relationship at any time without penalty, by firing. Employment  
is a two-way street with rules running in both directions. 

3 Montana Wrongful Discharge Act of 1987, Mont. Code Ann. § 39-2-903(2).

4 Cf. P.J. Strelitz et al., “Employment-at-Will,” International HR Journal Thomson West, Summer 2008, at 16.

5 P.J. Streliz, supra note 4.

6 Cf. Barry D. Roseman, “Just Cause in Montana: Did the Big Sky Fall?” American Constitution Soc’y for Law & Policy paper, Sept. 2008, at 2-6  
(available at: https://secure.acslaw.org/files/Roseman%20Issue%20Brief_0.pdf).
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By contrast, under the indefinite employment/security-of-tenure 
paternal metaphor, a boss wields most of the power in an inherently 
unequal relationship and so owes staff special considerations. The 
paternal view sees employees as functional dependents who rely 
on a boss for a living. As a quid pro quo to a boss’s right to assign 
work and set pay rate, law in indefinite employment jurisdictions 
attaches burdens. Just as laws prohibit parents and even pet owners 
from committing abuse or neglect, and just as laws can require one 
spouse to support the other spouse, the indefinite employment 
paternal metaphor sees a boss as a guardian who owes duties to 
dependent employees. In these jurisdictions, hiring a worker can 
mean embarking on a long-term (sometimes called “permanent”) 
employment relationship that lasts until the employee quits or 
dies—or at least until the boss complies with legally mandated 
termination procedures that may require proving good cause for 
dismissal. In essence, a boss who wants to end an employment 
relationship needs to arrange a legal separation analogous to divorce 
or emancipation proceedings. And that boss will likely have to pay 
notice and severance pay, just as a spouse pays alimony and a 
parent pays child support. Indeed, these “paternal” protections 
extend well beyond dismissals: Indefinite employment jurisdictions 
require employers to offer existing employees lots of “goodies” 
including mandatory paid vacation and holidays, mandatory 
profit sharing and mandatory “thirteenth month pay.” And these 
jurisdictions impose vested rights rules that restrict pay and benefits 
cuts and impose flat caps on hours worked. 

Of course, these two metaphors are legal fictions—landing a job  
is not really the same as entering into a commercial contract and 
employees are not really helpless dependents. But these metaphors 
explain why indefinite employment/security-of-tenure jurisdictions 
impose strict employee protections while US employment-at-will 
does not. So a US multinational that buys into the American contract 
metaphor needs to change its expectations when venturing out and 
hiring staff abroad. 

At this point we need to stop talking in generalities and start looking 
at the law in individual countries. To take four random examples, 
Canada, Japan, Iraq and Singapore all regulate no-cause firings,  
so we might label them all “indefinite employment” or  
“security-of-tenure” jurisdictions. But looking closer, these indefinite 
employment systems regulate employment dismissals in radically 
different ways. Japan and Iraq impose all but “lifetime employment” 

models while Canada and Singapore require little more than 
funding pre-termination notice. And then we must distinguish yet 
more granularly: Japan’s lifetime employment termination laws 
are very different from Iraq’s, and Canada’s looser notice-based 
regime differs significantly from Singapore’s. That we encounter 
such wide differences among national employment law regimes 
should come as no surprise. After all, employment laws evolved in 
isolation inside each legal system over many centuries. England’s 
Parliament, for example, was legislating workplace topics as 
rarified as employee poaching a full 143 years before Columbus 
discovered America.7 Employment law today is therefore much less 
internationally aligned than are younger branches of law like antitrust, 
environmental and securities.

Part 2. Threshold Dismissal Circumstances 
(Cause, Economic Necessity, Employee Rank 
and Status) Outside the United States
Having distinguished firings in the employment-at-will United States 
from dismissals in indefinite-employment law regimes abroad, 
we now drill down to the practical issues of how laws outside 
the United States actually regulate employment dismissals. A 
multinational, whether laying off a single overseas worker or doing 
an international reduction-in-force, needs to understand precisely 
what local laws require as to pre-termination notice, severance 
pay and dismissal procedures. But too many multinationals facing 
overseas dismissals leap ahead and look into local laws that regulate 
dismissals generally without stopping to verify whether the general 
law on dismissals actually reaches the particular termination at issue.

Before accounting for any given jurisdiction’s general employment 
dismissal rules, always determine whether the specific employee 
getting fired even falls under the default general rules. Is this 
particular employee exempt or subject to some exception or special 
doctrine? That is, is this particular dismissal a “plain vanilla” dismissal 
under local law, or is it some other, more exotic flavor? Even in a 
reduction-in-force, check whether any factors in each particular 
dismissal either suspend general notice/severance pay/procedure 
obligations under local law or impose extra obligations. Specifically, 
check for three threshold dismissal circumstances: (A) good cause 
(B) economic necessity and (C) employee rank/status:

7 Ordinance of Labourers, 23 Edw. III (1349).
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A. Good Cause 

In dismissing staff outside US employment-at-will and in researching 
what pre-dismissal notice, severance pay and dismissal procedures 
apply, “step one”—always—is determining whether the employer 
will fire the particular targeted worker for good cause. Where an 
employer can demonstrate good cause, a dismissal becomes much 
cheaper. Indeed, in some places (in so-called “lifetime employment” 
jurisdictions like Germany, Japan, Korea, Iraq, Romania and Russia), 
the dismissal becomes possible—these jurisdictions prohibit most 
no-cause dismissals.

Where a firing is for demonstrable good cause, most countries offer 
employers broad freedom to dismiss without much or any notice  
or severance pay. But this principle is far narrower than it sounds 
because “good cause” is substantially less than a good business 
reason. Employers always have good business reasons for firing 
employees—no rational employer fires staff whom business needs 
weigh in favor of retaining. So “good cause” under law necessarily 
means more than merely a good business reason. Good cause 
usually means the employer can prove the targeted employee 
willfully committed some material misconduct.

Each jurisdiction has its own local notion of which specific acts of 
employee misconduct constitute good enough cause to justify a 
no-severance-pay summary dismissal. And, of course, each case 
turns on its facts. But we might make a simple generalization:  
Outside US employment-at-will, good cause tends to mean 
egregious misconduct. Few jurisdictions’ notions of good cause 
reach poor performance, imperfect attendance, bad attitude or 
mismatched skill set. Even jurisdictions like Korea that recognize 
poor performance as cause for dismissal tend to accept only 
well-documented, outrageously bad performance over a sustained 
period, and proof burdens get exceptionally high. Justifications for 
dismissal external to the targeted employee himself—business 
downturn, internal restructuring, sale of business assets—might 
offer economic justification for a dismissal (which we discuss 
below8), but economic necessity is a separate issue usually quite 
distinct from good cause. 

Italy offers a representative concept of good cause. According  
to employment lawyers in Rome, an Italian employer can fire an 
employee for good cause (giusta causa) only when the employee’s 
act of “misconduct” 

“ makes the continuation of the employment relationship 
impossible”.’ Examples of just cause are theft, riot and 
insubordination. [Italian] case law shows a series of sharply 
contrasting precedents which make it extremely difficult in 
practice for an employer to [invoke good cause as grounds 
to fire an employee] with speed and certainty.9 

Overseas, the standard for good cause happens to be closely 
analogous to a similar concept under domestic US law: the willful 
misconduct standard under US state unemployment compensation 
systems. According to a Pennsylvania decision, Unemployment 
Compensation Review Board v. Vereen:

  As a general principle[,] in order to deny unemployment 
compensation benefits to an employee, his…action must 
involve a wanton or willful disregard of the employer’s 
interest, a deliberate violation of the employer’s rules, a 
disregard of standards of behavior which the employer has 
the right to expect of his employees, or negligence in such 
degree or recurrence as to manifest culpability, wrongful 
intent, or evil design, or show an intentional and substantial 
disregard of the employer’s interests or of the employee’s 
duties and obligations to the employer.10 

Speaking broadly, where an overseas employee commits an 
act of willful misconduct that, if committed stateside, would be 
egregious enough to defeat a US state unemployment benefits 
claim, then we might expect a foreign labor court to uphold a firing 
for good cause. The corollary, though, is that where an overseas 
employee misbehaves in an innocuous enough way that his 
actions, if committed stateside, would not offer a defense to his 
state unemployment benefits claim, then a foreign labor court will 
not likely uphold a firing as for good cause. Embezzling money, 
vandalizing equipment, bribing officials, attacking co-workers, 
shooting up a workplace—all are grounds for good-cause dismissal. 
But short of serious crime, the issue becomes murky.

8 Infra Part 2(B).

9 Lauro Sovani & Asociati Law Firm, Employment in Italy in a Nutshell (2013), at ¶ 26(a) (available at: www.lauro-sovani.it).

10 29 Pa. Commw. 252 (1977).
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A common conundrum in good cause analysis is the employer  
that thinks it has a legal justification to fire an employee who broke  
a posted work rule, a human resources policy or code of 
conduct provision. Imagine, for example, an overseas salesman 
who “entertains” clients at a strip club, dropping hundreds of 
expense- account dollars on stripper “tips.” Imagine this employer 
can make a strong case that these acts violated a standing employer 
work rule, HR policy or code of conduct provision on business 
entertainment, use of expense accounts, bribery/improper payments 
or sexual harassment. Can the employer fire this executive for 
good cause? Perhaps not. By anyone’s definition, intentionally 
breaking a work rule is willful misconduct. But overseas, the analysis 
becomes more nuanced. Being able to prove someone broke a 
posted rule/policy/code is not necessarily good cause, particularly 
if the infraction is innocuous or the rule is a technicality. Countries 
as far-flung as Costa Rica, the Czech Republic, Indonesia, Malawi, 
Peru, Philippines, Russia, Saudi Arabia, Ukraine, Vietnam and others 
list dischargeable infractions right in their labor codes.11 We might 
call these “statutory list” jurisdictions. In them, an employer has no 
grounds to fire a rule-breaker unless the breached rule happens to 
parallel one of the grounds for dismissal on the country’s statutory 
list.12 The statutory lists in these countries might not include an 
infraction that fits this particular employee’s misdeeds.

As another example of how these statutory lists work in practice, 
imagine a manufacturing multinational that posts on its intranet  
a globally-applicable work rule instructing factory workers to shut 
down their machines at the end of their shifts, and saying that 
violators are subject to dismissal for a first offense. Imagine that 
excellent business reasons support this rule: safety, plant security, 
machine maintenance, power conservation. And imagine that 
all workers in the company’s factories worldwide have signed 
acknowledgements agreeing to comply with this particular rule. 
Having globally implemented the rule and having collected these 
employee acknowledgements, American headquarters may assume 
it can fire, for good cause, any worker who intentionally clocks out 
and leaves his machine running. But this assumption is wrong. In 
what we are calling “statutory list” jurisdictions, firing someone 

for breaking this rule will not likely be for good cause because 
“leaving machine running” will not likely appear on countries’ lists of 
statutory dismissal grounds. 

■■ Work rules. This said, an employer overseas is usually well 
advised to articulate comprehensive rules that set out grounds  
for good-cause dismissal, particularly in countries like Bahrain, 
Colombia, France, Japan, Korea, Oman and Russia that 
affirmatively require written work rules. An employer’s argument 
that a misdeed amounts to good cause is always stronger where 
the infraction violates a posted work rule that purports to subject 
violators to dismissal.

Sometimes local law prohibits employers from dismissing for cause 
even workers who commit infractions that do appear on a country’s 
statutory list of for-cause dismissible infractions. For example, 
probably every country on Earth recognizes theft as grounds for a 
good-cause firing, but labor courts abroad often excuse proven theft 
of small change and cheap goods. German Civil Code § 626 includes 
“theft” as grounds for dismissal without any express de minimus 
exception, but in 2009 Germany’s highest labor court held otherwise 
in its widely publicized Emmely case involving an employee (known 
across Germany both as “Barbara E.” and “Emmely”) who had 
pocketed a handful of employer coupons worth €1.30.13 As another 
example, many countries impose laws expressly banning workplace 
harassment, but many court cases in those countries often hold 
dismissal too severe a punishment for proven harassers. Canadian 
courts apply a “proportionality” test that makes every dismissal  
a fact question; a Canadian employer firing someone for proven  
theft or harassment might not have good cause if dismissal is 
disproportionate to the employee’s specific misdeed.14 

All this said, though, employers overseas sometimes do have 
demonstrable good cause justifying a dismissal. At that point the 
question becomes: What does demonstrating good cause mean  
for an employer? The answer differs depending on whether the 
employer is in a so-called “lifetime employment” jurisdiction 
like Germany, Iraq, Japan, Korea, Romania, Russia. In lifetime 
employment jurisdictions, no-cause firings are flatly illegal, so the 

11 See, e.g., Saudi Arabia Labour Regulation, Royal Decree No. M/51 of 23rd Sha’ban 1426 Hejra (9/27/05), at art. 80 (listing 9 infractions justifying good-cause dismissals).

12 Statutory-list jurisdictions can frustrate US-based multinationals because Americans believe in the power of the for-cause case against a proved rule-breaker.  If an employee is 
proved to have broken some pre-existing, properly implemented and well-communicated work rule that the employee himself had acknowledged as binding, how can a legal 
system decree a dismissal for that breach to be insufficient good cause?

13 See, e.g., Justus Leicht, “Germany’s Highest Labour Judge Defends Sacking Workers for Next to Nothing,” Axis of Logic website (www.axisoflogic.com), Jan. 12, 2010.

14 See, e.g., McKinley v. BC Tel., [2001] 2 SCR 161 (Sup. Ct. of Canada); Kidd v. Hudson’s Bay Co., [2003] O.J. No. 1474; Varsity Plymouth Chrysler v. Pomerleau, [2002] A.J. No. 929.
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only legal way to fire someone who refuses to leave is for the 
employer to demonstrate good cause (or economic necessity, 
discussed below).15 No good cause means no dismissal. Indeed,  
in these lifetime employment jurisdictions, statutory severance 
pay tends not to come into play, and in countries like Japan does 
not even exist: A worker either gets fired for good cause and gets 
no severance pay or else that worker is the victim of a wrongful 
dismissal and so is entitled to a court award of reinstatement and 
back pay—but no severance pay.

Outside lifetime employment jurisdictions, good cause for dismissal 
is not necessary to fire anyone, but being able to prove good cause 
makes a big difference. In the words of Argentine lawyers explaining 
the rule in Argentina (a typical no-lifetime-employment jurisdiction), 
the “general principle in force [is] private sector employers can freely 
dismiss their employees without just cause by paying severance 
[pay] based on the salary and seniority of the employee.”16 Employers 
in these jurisdictions can usually fire staff unilaterally without good 
cause, but subject to separation pay liability—notice pay, severance 
pay and the payments due in any dismissal such as final paycheck, 
proportional accrued vacation, proportional bonus, proportional 
“thirteenth month pay” and other accrued benefits.17 Further, 
having good cause tends not to excuse obligations under statutory 
dismissal procedures like dismissal communication requirements, 
grievance resolution procedures and notice to employee 
representatives and government labor agencies.18 Indeed, because 
countries impose these procedures to probe employer grounds for 
dismissal, countries have a policy reason to enforce their procedural 
requirements even where an employer obviously has good cause. 
For example, in a highly publicized 2008 case, Parisian rogue trader 
Jérôme Kerviel singlehandedly lost his bank employer, Société 
Générale, US$7.2 billion in unauthorized trades. Even though French 
police arrested and incarcerated Kerviel, French dismissal procedure 
laws blocked a quick firing. In a front-page article, the  
Wall Street Journal chronicled why French dismissal procedures 
forced Société Générale to retain Kerviel on its “headcount” for  
over a month.19 

■■ Negotiated settlements. We have been addressing employers 
that invoke good cause for dismissal directly to fire employees 
who, in turn, go on to sue in court, challenging their grounds for 
dismissal. In practice, though, employers everywhere (even in 
“lifetime employment” jurisdictions) usually negotiate an agreed 
separation with a release of claims—that is, a resignation and 
waiver in exchange for a cash payout. Employers and employees 
negotiate these settlements against the backdrop of the legal 
issues we have discussed. Some jurisdictions confer a special 
legal status on mutually agreed separations, such as the French 
rupture conventionnelle and the Turkish ikale, letting employees 
resign while retaining eligibility for unemployment benefits.20 

B. Economic Necessity

In discussing “good cause” for dismissal, we focused on employee 
fault. We now turn to justified dismissals on grounds that transcend 
employee fault—economic reasons beyond the employee’s control, 
such as business changes, loss of a major customer, economic 
pressures and sale of business assets. Does economic necessity 
ever let an employer sidestep local-law dismissal obligations?

We have mentioned that employers almost always have business 
reasons when they fire employees (no rational employer fires 
someone whom business needs weigh in favor of retaining).  
So merely having a good business reason obviously does not  
excuse an employer’s obligations when firing staff. But some  
urgent economic reasons for a layoff such as losing a major 
customer or getting out of a line of business (what Europeans 
call “economic, technical and organizational” reasons for a 
“redundancy”) might rise to justifiable grounds for dismissal.

“Economic necessity,” in essence, is the employer argument that 
compelling grounds for dismissal exist not because of worker fault 
but, rather, because of employer fault or other grounds outside the 
control of the worker. From the employer standpoint, law should 
facilitate a dismissal on economic grounds because an employer 
simply cannot employ someone who has no work to do and so  

15 Infra Part 2(B).

16 Alejo Baca Castex & Alejandro López Tilli, “Discriminatory Dismissal in Argentina,” 22 IBA EMPLOYMENT & IND. REL. LAW no. 1, at 51 (Mar. 2012) (emphasis added).

17 We discuss separation pay liability infra Part 3.

18 We discuss statutory dismissal procedures infra Part 3.

19 “French Twist,” Wall St. J., Feb. 1, 2008 at A-1.

20  We discuss negotiated settlements infra Part 4.
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is not contributing to the employer’s success. From the worker 
standpoint, though, losing a job for economic reasons is losing  
it through no fault of one’s own, and indeed may be because of 
employer mismanagement or bad employer business decisions— 
so economic reasons should not excuse an employer from having to 
pay severance pay and follow dismissal procedures. Both employer 
and worker views here are reasonable; there is no one right answer. 
Therefore, different jurisdictions treat the economic necessity issue 
in very different ways. For example:

■■ Argentina credits but does not excuse employers that 
economically justify a dismissal, reducing but not eliminating 
severance pay where a dismissal is because of a force majeure 
such as economic reason for layoff.

■■ France relieves employers of severance pay obligations in genuine 
economic dismissals, but imposes high hurdles to prove an 
economic dismissal and grants laid off employees recall rights.

■■ Japan and Korea are so-called “lifetime employment” 
jurisdictions that, in large part, prohibit no-cause dismissals.  
But as a “safety valve,” Japan and Korea offer employers statutory 
procedures for dismissals because of urgent business reasons.

■■ In Italy, a dismissal for economic necessity is for a “justified 
reason” (giustificato motiva), which the law recognizes as 
less than good cause (giusta causa). Employers of more than 
15 employees must seek permission from the government Labor 
Office to dismiss for economic necessity, whereas employers  
do not need permission for good cause dismissals. 

■■ Nigeria, a rare exception, recognizes as good cause a termination 
because of a management decision “to reduce the number of 
staff strength by terminating the appointment of some staff.”

■■ In Spain, an employer that can meet the statutory definition 
(broadened in 2010) of a Spanish “economic dismissal” saves  
a lot in severance pay—liability drops from the usual Spanish 
severance award of 45 or 33 days’ pay per year of service (capped 
at 42 months’ pay) down to 20 days’ pay-per-year (capped at  
12 months’ pay).

Of course, employers cannot just give their word that genuine 
economic necessity supports their layoff: What about the employer 
that claims “economic necessity” as an excuse to get rid of a 

problem employee—but shortly afterward hires or transfers in 
a replacement? Most jurisdictions that recognize layoffs on the 
ground of economic necessity impose fairly rigorous procedural, 
accounting and proof requirements. Many jurisdictions require 
employers to provide financial statements and business projections, 
to guarantee recall/rehire priorities, and to conduct pre-dismissal 
consultations with employee representatives and government 
agencies that always resist an “economic necessity” determination. 
In these consultations the employer may have to back up its claim 
of economic necessity with an accounting analysis. Indeed, in 
practice, even where genuine economic reasons really do drive 
a decision to dismiss someone, because of these procedural 
hurdles, multinationals often decide against making the case for 
economic necessity except in extreme situations such as large-scale 
“restructurings” and reductions-in-force.21 

C. Employee Rank and Status

After good cause and economic necessity, the third threshold  
issue to confront before dismissing an overseas employee is the 
employee’s rank and status. Always check whether the rank or 
status of a particular employee targeted for dismissal alters dismissal 
obligations under local law. In many jurisdictions, severance pay 
obligations and firing procedures differ markedly depending on the 
category of the employee dismissed. Statuses such as probation 
make employees easier to fire while statuses such as pregnancy 
restrict an employer’s power to dismiss. Consider:

■■ Probation. An employee serving a lawful probation period is 
always easier to dismiss, although in many countries (China, Israel, 
Japan, others) probationary employees are not terminable at-will 
and in countries such as New Zealand probationary employees are 
legally situated about the same as regular employees.

■■ Fixed term. Fixed-term employees are subject to special 
termination rules linked to the end date of their contracts. 
Terminating them early without good cause can accelerate  
front pay through the contractual end date.

■■ Expatriate. An expatriate might in some exceptional cases be 
easier to dismiss than locals, but expatriates are tougher to 
dismiss when they enjoy dismissal rights under both home  
and host country laws. 

21  Discussed infra Part 5.
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■■ Dismissal-insulated special categories. Jurisdictions from 
Europe to Asia to Latin America to Africa insulate certain 
categories of staff from dismissal. These special classes often 
include elected worker representatives, pregnant women,  
women who have recently given birth and employees out on 
leave. (Anomalously, then, abroad it is often much harder to lay  
off a worker out on leave than an employee reporting for duty 
every day.) Dismissal protections for these employees can 
be virtually absolute, can apply even where the employer has 
good cause or economic necessity to dismiss, and can even 
apply in a large layoff or shut-down. These protections are not 
discrimination laws so they apply even where the employer 
harbors no discriminatory animus and there is no disparate impact. 
Some examples: Russia prohibits firing employees (except with 
government permission) under age 18 years, pregnant women, 
and those with two or more dependents. Chile offers new 
mothers job “stability,” protection from firing in most all situations 
until the child is fifteen months old. Italy insulates, among 
others, women within one year of marriage. Argentina imposes a 
pre-dismissal judicial approval procedure before an employer can 
fire a union official, even for good cause. Mexico prohibits firing 
staff with 20 or more years of service unless the employer can 
establish compelling good cause. Nicaragua prohibits no-cause 
firings of union lenders, pregnant women, those on sick leave 
and vacation, and those who signed a pending grievance petition. 
Some countries boost severance pay for certain special-status 
employees rather than flatly prohibiting dismissals. For example, 
Argentina requires employers pay dismissed pregnant women, 
nursing women and the newly married an extra year’s severance 
pay, and Argentina also requires enhanced severance awards  
to fired traveling salesmen. 

■■ Executives and managers. Many jurisdictions apply separate 
termination rules when an employer fires certain executives 
such as “directors,” “managing directors,” officers and locally 
defined categories of white collar workers such as cadres in 
France and dirigenti in Italy. In some countries these special-
status white collar employees enjoy extra protections, but in 
jurisdictions including India, Italy, Singapore, Spain and Sweden 
white-collar workers are actually easier to fire because local 
dismissal protections expressly reach only lower-level (presumably 
blue collar) workers on the theory that executives wield more 
bargaining power and therefore need less protection—and also on 
the theory that management needs flexibility to staff its leadership 
ranks as it deems necessary.

■■ Employment contracts and policies. Individual and collective 
employment agreements commonly include termination 
provisions that grant employees extra rights beyond legal 
minimums. Also, some employers adopt in-house severance 
pay plans. Employer-sponsored dismissal and layoff procedures 
can have the same effect. Always check for and comply with the 
employer’s own contracts and policies before dismissing anyone.

Part 3. Individual Employment Dismissal 
Obligations Outside the United States
An employer that has factored in these special threshold 
employment dismissal circumstances outside the United States is 
ready to do a straightforward individual layoff—a “plain vanilla” no-
cause dismissal under local law in the country at issue. Employers 
facing no-cause dismissals overseas often first want to know how 
much the layoff will cost. Outside the United States, laws in most 
countries impose rules on no-cause firings that force employers to 
pay some sort of severance pay.22 How much it costs to dismiss 
a given employee abroad tends to link to the employee’s final pay 
rate and length of service; no-cause termination pay outside the 
United States tends to run highest where pay rates are highest. 
Severance costs are most expensive where targeted staff is 
long-tenured and high-compensated while severance costs are 
cheapest where an employee is short- tenured and low-paid. But 
there are exceptions: A few high-wage jurisdictions like Singapore 
and Switzerland impose relatively light statutory severance pay 
obligations. And occasionally a short-tenured, low-paid overseas 
employee makes out an expensive dismissal claim under a theory 
such as “moral harassment.” 

When calculating the total cost of any given employment dismissal, 
in addition to factoring in mandatory severance payments, always 
add up accrued debts the employer already owes the exiting 
employee. Local law dictates what these debts are, how they accrue 
and when an employer must pay them. Besides paycheck up to  
final day worked, these debts may include: earned commissions,  
vested/accrued benefits including vacation pay, retirement 
commitments, pro rata annual bonuses, pro rata “thirteenth month 
salary” and pro rata profit sharing pay. Some employers also owe 
post-termination compensation under their own equity plans and 
restrictive covenants.

22 Supra Part 1.
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To quantify severance dismissal costs and to comply with an 
employer’s other (non-cash) obligations when firing or laying off an 
employee aboard, comply with all severance mandates that foreign 
laws impose. Individual dismissal mandates under foreign law  
tend to fall into three broad categories: (A) dismissal procedures  
(B) pre-termination notice and (C) severance pay and wrongful 
termination awards. Drilling further down, these three broad 
categories split into seven specific types of dismissal obligations.  
We address these seven types of dismissal law obligations,  
grouped under the three broad categories.

A. Dismissal Procedures

We begin our inventory of the world’s individual dismissal law 
obligations by addressing procedural requirements in employment 
dismissals. Many (but by no means all) overseas jurisdictions in 
effect outlaw the direct “Donald Trump” approach to a dismissal—
“You’re fired!”—and require instead that employers take affirmative 
steps before pulling the dismissal trigger. Employers tend to see 
these steps as cumbersome technicalities, but the reason laws 
impose procedural steps is to give workers (or their representatives 
or local government) a chance to save the job. These dismissal 
procedure mandates split into two specific types: procedures with 
employees and procedures with government agencies and courts.

(1) Procedures with employees. Many countries’ employment 
dismissal laws require that an employer, before deciding to 
fire any given individual employee, take certain pre-termination 
procedural steps with the targeted employee himself, or with 
his representative or bargaining agent. In many countries these 
individual dismissal steps are straightforward and simple. For 
example, the Czech Republic and Nicaragua simply require that 
dismissals be communicated in writing. And many countries 
grant Weingarten-like rights that let even non-union employees 
bring representatives to dismissal meetings.23 But elsewhere, 
mandated individual dismissal procedures can be complex and 
time-consuming. For example, in France, mandatory pre-firing 
procedures begin with the registered-mail transmission of a 
French-language letter summoning a targeted employee to 
a discussion meeting, followed by more notices, meetings, 
waiting periods, internal appeals and papers the employer 
must send by registered mail. Chad and other Francophone 
Africa countries impose looser versions of these French-style 
requirements. Perhaps unexpectedly, even the common-law  

UK requires that employers adopt in-house multi-step dismissal 
procedures—UK employers have some flexibility in articulating 
in-house procedures for “sacking” employees, but their 
procedures must conform to a mandated template. Other 
countries impose employee consultation procedures. Indonesia, 
for example, requires holding a negotiation session with a 
would-be fired employee. And where a union or works council 
represents employees, labor law in many places requires 
employers inform, consult or bargain with local representatives 
over a contemplated individual firing.

(2) Procedures with government agencies and courts.  
Some jurisdictions impose “lifetime employment” models that, 
in theory, prevent employers from dismissing individual staff 
(absent good cause or economic necessity) and that require a 
government agency or court approve each individual firing.24  
The government overseer, of course, tends to focus on  
whether the employer has good cause or economic necessity. 
In Japan, Korea and Germany, an employer can fire an individual 
employee only if the employer has good cause that a judge 
will later ratify in court. If a fired Japanese, Korean or German 
employee sues and the employer cannot establish good cause 
supporting the dismissal, the employee wins his job back. Law 
in these countries does not even impose statutory severance 
pay, because a wrongly fired employee wins reinstatement plus 
back pay. (Germany’s code recognizes severance pay only for 
executives classified as leitende Angestellte.) 
 
“Lifetime employment” countries aside, the government role  
in ratifying employment dismissals tends to be greater as 
to collective rather than individual dismissals,25 but some 
jurisdictions do impose government approval steps even for 
individual-employee terminations. In some of these jurisdictions 
an affirmative government approval is necessary for an 
employer to pull the trigger and fire. In Indonesia, for example, 
the local Industrial Relations Court must approve a dismissal, 
and a similar doctrine applies in Iraq. In India, at workforces of 
100 or more “workmen” (low wage workers), a government 
agency must approve most individual no-cause firings.  
In Nicaragua, the Ministry of Labor must approve, in advance, 
for-cause dismissals and economic-necessity dismissals,  
but not no-cause dismissals. In the Netherlands since  
World War II, individual dismissals were illegal unless a court  
or government labor agency had specifically authorized them  

23 NLRB v. J. Weingarten, Inc., 420 U.S. 251 (1975).

24 Supra Part 2(A).

25 We discuss government approval of collective dismissals infra Part 5.
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in advance, but in 2013 this was being downgraded from a 
government approval requirement to a government notification 
and consultation procedure. Governments from Colombia and 
Venezuela to China and the Philippines can block individual 
firings deemed inappropriate. 

B. Pre-Termination Notice

Many countries require that an employer give a dismissed worker 
some notice before a firing. In these countries, dismissals are 
not supposed to be of the “clean out your desk” variety. Indeed, 
some legal systems believe in the pre-separation notice concept 
so completely that they impose a reciprocal notice obligation on 
resigning employees, amounting almost to a temporary form 
of indentured servitude. Most jurisdictions let an employer pay 
out mandatory dismissal notice in lieu, but jurisdictions such as 
Switzerland do not—employers in these countries have no choice 
but to let a dismissed employee work out actual notice. Some 
jurisdictions do not let employers pay out pre-termination notice 
unless the worker had previously consented (in his employment 
agreement) to an in lieu cash-out.

(3) Pre-termination notice obligations. How much pre-
termination notice an employer must give depends both on the 
jurisdiction and on employee-specific factors like service period 
and contractual notice provision. Mandatory pre-dismissal notice 
periods can run from a few days to several years. Most legal 
systems are short-notice jurisdictions that impose only from a 
week to a few months of notice (unless, of course, an individual 
or collective contract require more). For example, in Mexico, 
statutory notice runs one month, in South Africa, it runs up to 
four weeks, in the UK, it runs one week per year of service 
capped at 12 weeks, in Brazil, it runs from 30 to 90 days and 
in France, it runs from 14 days to 6 months. But a handful of 
long-notice jurisdictions impose pre-dismissal notice of many 
months or even several years—so much notice that employers 
almost universally pay it out in lieu. In long-notice jurisdictions, 
notice periods tend to be unliquidated, hard to calculate and 
subject to complex formulae like the Clayes formula in Belgium 
or subject to various tiers like short statutory notice plus long 
common law or “reasonable” notice plus contractual notice 
in Canada. In these long-notice jurisdictions, local law tends 
not to impose any actual severance pay—the long notice 
itself (again, almost always paid out in lieu) takes the place of 
severance pay. But there are exceptions even to this. Ontario, 
for example, requires both long notice and liquidated statutory 
severance pay.

C. Severance Pay and Wrongful Termination Awards 

The most expensive part of dismissing an individual employee 
overseas usually is paying out severance pay or a money judgment 
for wrongful termination. Putting aside notice pay in lieu (which is 
technically notice, not severance pay), four types of severance pay 
obligations exist around the world, often more than one in a given 
country. First and simplest is liquidated severance pay, a fixed or 
readily ascertainable statutory severance pay amount due. Second, 
and more complex, is unliquidated severance pay, essentially an 
unfixed cause of action for wrongful termination (in England called 
“unfair dismissal”). Third, most countries tend to let a fired individual 
employee bring additional severance claims disputing the fairness  
of a firing, such as due process/discrimination/“moral harassment” 
claims (in England called “wrongful dismissal”). Fourth are 
employment contract and employer policy claims (in England also 
called “wrongful dismissal”). We address each of these types of 
severance pay. 

(4) Liquidated severance pay awards. A liquidated severance  
pay system imposes on an employer dismissing an employee 
without cause a fixed or readily calculable severance pay 
obligation. Employers can calculate these obligations using 
formulas based on final pay rate and employee tenure/length  
of service. Significant disputes over the amount of severance 
pay owed are rare, because the sums are liquidated.  
For example:

■■ Arab countries require employers pay liquidated  
“end-of-service gratuities” based on tenure and final pay rate. 
In some countries these are due even if an employee quits. 

■■ Brazil funnels severance pay through a government-
mandated system of bank-administered individual employee 
unemployment compensation accounts called “FGTS.”  
As severance pay, an employer owes 40% (paid to the 
employee) plus 10% (paid to the government) of the corpus 
of the employee’s FGTS account. Each employee’s FGTS 
account holds 8% of that employee’s life-to-date earnings 
with that employer plus past interest. So liquidated severance 
pay in Brazil tends to equal about 4% to 5% of an employee’s 
life-to-date earnings with the employer. 

■■ In Greece, liquidated severance pay depends on whether the 
employer gives statutory notice: Greek employees with one  
to four years’ tenure receive two months’ pay without notice 
or one month’s pay plus notice. An employee with more than 
24 years’ tenure receives two years’ pay with notice or one 
year’s pay without notice. Everyone else receives something in 



11White & Case

International Dismissal Toolkit: Individual Employment Terminations 
and Reductions-in-Force Outside the United States

between. 

■■ In Mexico, liquidated severance pay is three months’ pay  
plus 20 days’ pay per year of service plus the lesser of an 
additional 12 days’ actual pay or 12 days of pay at minimum 
wage rate, per year of service. 

■■ In Spain, for employees hired before February 2012, 
liquidated severance pay is 45 days’ pay per year of 
service capped at 42 months’ pay. For those hired after 
February 2012, it is 33 days per year capped at 24 months, 
but some judges award more. 

(5) Unliquidated severance pay awards (wrongful termination 
claims). A multinational headquarters that pulls the trigger 
on an overseas no-cause firing is quick to ask how much 
severance pay will be due, as if severance pay everywhere is 
liquidated and ascertainable using a defined formula. It is not. 
England, South Africa and many other places impose no fixed 
or liquidated severance pay obligation (or they impose only 
de minimus ones). Rather, for severance pay, these jurisdictions 
offer a dismissed employee an unliquidated cause of action for 
wrongful termination (in England, “unfair dismissal”). A local 
court or “labor tribunal” awards a severance “indemnity” for 
a successful claim. In these countries, therefore, an employer 
seeking to fire someone without good cause will not know 
in advance precisely how much severance indemnity that 
employee might win in court. In the UK, these awards are 
subject to a statutory cap (which rises annually and is soon 
capped at one year’s pay), but UK employers do not know how 
much any given prevailing employee might win up to the cap.  
 
An American headquarters firing someone in a liquidated 
severance pay jurisdiction will, of course, seek some way to 
quantify the employee’s wrongful termination claim. Consider 
an analogy to a personal injury lawsuit against a tortfeasor: The 
precise amount of damages to be awarded is unknowable until 
a plaintiff proves his case and a court issues an award. Court 
awards in these cases tend to be fairly predictable and cluster 
within a range, yet no one can say in advance exactly how much 
any given claimant will win within that range. And unless local 
law imposes a cap, no one can say whether this particular case 
might be exceptional and fall outside the range.

(6) Due process, discrimination and “moral harassment” 
awards. Beyond liquidated and unliquidated severance pay 
awards, many jurisdictions let a fired individual employee sue  
an ex-employer for additional dismissal damages (and often 
reinstatement) where the employee characterizes the 
firing process as illegal, unfair, discriminatory or harassing. 
Jurisdictions from Indonesia, Italy and Japan to New Zealand, 
Peru, South Africa, the UK and beyond recognize this type of  
claim (in England called “wrongful dismissal”). And “moral 
harassment” claims in the dismissal context are increasingly 
common in Brazil, Venezuela and elsewhere.  
 
These causes of action are conceptually distinct from an 
employer’s basic obligation to pay regular severance pay 
(liquidated or unliquidated). These causes of action seek an 
additional award (and sometimes a reinstatement order) on the 
separate ground that in firing the worker, the employer resorted 
to unfair or illegal tactics or had an illegal motive. Where local 
law imposes specific dismissal procedures,26 these “firing due 
process” claims include allegations that the way the employer 
executed the firing breached the mandated procedures.  
 
This means, then, that an employee who wins one of 
these claims becomes enriched beyond the amount of the 
jurisdiction’s basic (liquidated or unliquidated) severance pay 
award. Remedies for these claims may include a greater 
uncapped money judgment and reinstatement. These 
jurisdictions let employees win this extra separation pay 
because a prevailing employee proves the employer committed 
a separate wrong beyond the wrongful termination itself, and 
so deserves extra money for this extra injury. In one highly 
publicized May 2010 labor arbitration in Toronto, a unionized 
worker won CDN 500,000 for “bad faith” firing. Sweden 
awards punitive damages when a court holds a dismissal 
procedurally unfair. In South Africa, a court that finds a dismissal 
“automatically unfair” raises the cap on a basic severance/
dismissal award from 12 months’ pay to 24 months’ pay. 
The UK caps unliquidated severance pay (“unfair dismissal”) 
awards, but removes this cap for due process/procedural 
“wrongful dismissal” claims. France assesses a penalty of an 
extra month’s salary for certain infractions of France’s complex 
dismissal procedures.

26  We discuss laws imposing specific dismissal procedures supra at sub-section A, “Dismissal Procedures.”
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(7) Employment contract/policy awards. Our final category  
of separation payment that an employer might owe to 
an employee it fires abroad is dismissal liability under an 
employer’s own individual or collective employment contracts 
and policies, or non-compete agreements. This particular 
obligation, of course, grows not out of local law but out of  
an employer’s (or its bargaining agent’s) own commitments.  
In some countries, employment agreements commonly impose 
termination-pay provisions. In Canada, individual employment 
contracts commonly contain liquidated notice pay provisions.  
In Italy, industry-wide (“sectoral”) collective agreements 
(“CCNLs”) impose extra liabilities for both individual dismissals 
and reductions-in-force. And many US-based multinationals 
have issued their own international severance pay policies or 
else have undertaken in-house severance pay commitments 
in their benefit plans, equity plans, expatriate programs or 
previous merger and acquisition agreements. (And beyond extra 
severance pay mandates, some employers’ own individual and 
collective employment contracts and policies impose dismissal 
procedure obligations.) 

Part 4.  Agreed Separations and Employment 
Releases Outside the United States
We have been discussing how laws around the world regulate  
an employer that pulls the trigger and fires, outright, an individual 
employee who does not want to go. But in actual practice, in many 
jurisdictions, employers rarely do this. Often when a multinational 
targets a given overseas employee for dismissal, it sits down and 
negotiates a separation—a severance payment in exchange for that 
employee’s resignation plus a full release of claims (in the UK called 
a “compromise agreement”) in a form acceptable to the employer. 
In deciding how much money to pay under a negotiated dismissal 
settlement agreement, of course, the parties predict how much 
money a labor court would likely award this particular employee.  
So to maximize its bargaining position, even in the negotiated-
settlement context, an employer needs to understand its obligations 
as if it were to pull the trigger and fire the employee outright.

■■ Agreed termination as legal status. While most employment 
dismissal settlements are structured as resignations plus 
employer payments and releases, some jurisdictions recognize  
an “agreed separation” as a legal status of its own—a third way 
for an employment relationship to end, in between a firing and a 
resignation. Sometimes employees whose dismissals come under 
this category remain eligible for unemployment benefits. France 
recognizes a category like this called a rupture conventionnelle,  
and Turkey offers a similar category, the ikale.27 

What applicable law will recognize as a binding employment release 
tends to be very specific to each particular jurisdiction. Some 
jurisdictions impose cumbersome employment-context release 
strictures, requiring specific boilerplate clauses and complex release 
execution procedures. Jurisdictions including Mexico and much of 
Central America require that, for an employment-context release to 
be binding, the parties must have the document ratified or “rubber 
stamped” by a local government labor agency, labor court or notary, 
which insists on specific boilerplate language. A UK “compromise 
agreement” must be co-signed by the employee’s solicitor or legal 
advisor. Jurisdictions such as Brazil do not enforce employment-
context releases at all except to the limited extent that a release 
acts as a receipt proving amounts already paid—for a full release, 
these jurisdictions require a dismissal with prejudice of a court-filed 
lawsuit. This said, though, in other places employment releases  
are much less formal. Jurisdictions from Australia to sub-Saharan 
Africa to Singapore and beyond enforce robust, well-worded 
employment releases without imposing any special execution 
formalities or boilerplate text. 

In crafting an employment-context release for an overseas dismissal, 
first understand and comply with the relevant jurisdiction’s local 
employment strictures as to release text and execution procedures. 
Again, look for locally preferred boilerplate release text and mandated 
release-execution formalities. An employer that makes the effort to 
meet these employee release strictures ends up protecting itself, 
because these strictures act as a sort of safe harbor insulating 
releases that comply as binding and fully enforceable, leaving 
non-compliant releases open to attack as unenforceable. That 

27 See discussion of this point supra Part 2 (A).
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is, while the “bad news” is that employment releases in many 
jurisdictions can be complex and cumbersome, the “good news”  
is that usually the employer that “crosses its t’s and dots its i’s” 
as to overseas release formalities can rest easy that a compliant 
release is likely all but immune to attack.

In crafting any specific overseas employment release, first take  
into account three issues: public policy, jurisdictional quirks and 
fraud/duress. Then drill down and check how the jurisdiction  
regulates releases.

■■ Public policy: The reason so many jurisdictions regulate how an 
ex-employee can release an employment dismissal claim is that 
the state strives to equalize what it sees as inherently unequal 
bargaining power between a boss and a just-fired (nominally 
resigning) employee. If an employer could demand that a departing 
employee execute a binding release before the employer paid out 
separation payments due by law, then employers might underpay 
severance payouts without having to face a claim for the full 
amount owed—or, at least, a distraught, just-fired employee  
might unknowingly waive important government-bestowed rights. 
Therefore, in many jurisdictions an employment release will not 
be binding if the employer underpays the employee, tendering 
less than the minimum severance payment due by law. So when 
demanding an employee’s release, a best practice is to calculate 
the minimum liquidated separation payment owed to the employee 
by law, and pay the employee something above that in exchange 
for the release.

■■ Jurisdictional quirks: Because individual legal systems impose 
their own local requirements as to what the particular jurisdiction 
recognizes as an enforceable employment-context release, the 
specific constraints on employment-context waivers vary greatly 
from country to country. This means that a release document 
drafted for one jurisdiction is almost never appropriate for export. 
Boilerplate employment release text harvested in one jurisdiction 
and transplanted somewhere else rarely blossoms. Be prepared 
to tailor employment release text and execution procedures to 
conform to local expectations.

■■ Fraud and duress: We focus here on release text and execution. 
Of course, even a properly drafted and executed release is subject 
to attack on the ground that the employer procured it using fraud 
or duress. Be sure the circumstances around an employment 
separation and around executing a release do not invite a fraud/
duress claim.

After taking these three issues into account, drill down and check 
how the jurisdiction at issue regulates employment releases.  
We might group the employment release regulatory regimes  
of the world into three broad categories: (1) “release-regulated” 
jurisdictions, (2) “release-unregulated” jurisdictions and  
(3) “release-unenforceable” jurisdictions. Be sure to understand 
which of these categories describes the jurisdiction at issue.

(1) “Release-regulated” jurisdictions: Many jurisdictions impose 
statutes or other rigid legal mandates that, in effect, dictate 
either what the text of an enforceable employment-context 
release should say or how an employer and employee can 
legally execute an employment release—or both. For example:

■■ United States: Perhaps the most technical and hyper- 
specific set of employment release strictures on Earth 
is the US federal rules under the Older Workers Benefit 
Protection Act 28 that regulate how an employee over age 40 
can validly release an age discrimination claim under the 
Age Discrimination in Employment Act. Among other rules, 
the OWBPA in effect requires pages of boilerplate release 
language and imposes complex 7-, 21- or 45-day waiting/
revocation periods.

■■ England: Various English statutes including the Trade Union 
Reform and Employment Rights Act 1996 in effect require 
that an employment-context release (which the English call  
a “compromise agreement”) contain certain boilerplate 
provisions and be confirmed in writing, usually co-signed,  
by the employee’s own legal advisor. The employee’s solicitor 
lawyer attests to having advised on the release terms and 
effects. This is a more rigorous requirement than merely 
offering an employee the opportunity to consult a lawyer.

■■ Bolivia, Mexico, Central America, Andean region: To get an 
enforceable employment release in Bolivia, an employer first 
fills out a form for the Bolivian Ministry of Labor itemizing the 
employer’s separation payments. Then the employee signs 
an employer-provided receipt acknowledging the precise 
separation payments. Then the Ministry of Labor ratifies and 
stamps both documents—without the Ministry stamp, the 
release is not binding. Mexico and much of Central America 
plus the Andean region impose similar government release 
procedures. In these countries, without labor agency sign-off, 
a release is generally unenforceable.

28 29 USC §621 et seq.
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■■ Turkey: After a July 2012 amendment to the Turkish Code 
of Obligations,29 a binding employment-context release in 
Turkey must be in writing and must itemize the consideration 
paid, which the employer must tender through an inter-bank 
wire transfer. The parties can execute a binding employment 
release only in the month after termination. This delay 
(dismiss first, get release later) forces the employer to tender 
the full severance payout, including all contractual and legal 
entitlements, upon dismissal. To entice a dismissed employee 
to sign a release immediately afterwards, the employer has 
little leverage and therefore must offer up extra consideration.

(2) “Release-unregulated” jurisdictions. While many jurisdictions 
impose these detailed statutory requirements on the form 
and execution of a binding employment-context release, other 
jurisdictions do not impose any hard-and-fast employment 
release rules, and so only general release principles apply, 
principles that have evolved in practice over the years. These 
“release-unregulated” jurisdictions range from Argentina, 
Australia and most African and Arab countries to China, 
Singapore and elsewhere in Asia. Usually these countries 
will enforce any clearly drafted release of employment claims 
not procured by fraud or duress written in the local language, 
especially if the document clearly references the claims being 
released, ideally mentioning specific local employment laws.  
In these release-unregulated jurisdictions an employer best 
practice is to use a locally tailored release form and execute  
it consistent with local execution protocols for civil contracts. 
Local lawyers in these jurisdictions tend to have developed their 
own employment release forms, but because local law does  
not prescribe any specific format, one lawyer’s form may differ  
from another’s.

(3) “Release-unenforceable” jurisdictions. Some jurisdictions—
notably including Brazil, India and Malaysia—do not recognize 
employee-executed releases as binding unless the release is 
part of a dismissal with prejudice of a court-filed employment 
claim. The policy here is that local law grants workers inalienable 
protections. No employer can coerce its staff to waive these 
protections, even at dismissal. In these jurisdictions, an 
employer tendering separation pay often asks the employee  
to sign a release-like document that itemizes the specific 
payments being made and that declares the employee’s claims 
satisfied. But this document at best acts only as a receipt that 
bars a lawsuit demanding the employer repay severance debts 
already satisfied. This document cannot bar a claim alleging the 
employer underpaid separation pay. 
 

There are hybrid jurisdictions including France, Hong Kong, Iraq, 
New Zealand, the Philippines, Singapore, Spain, Switzerland, 
Sweden and the UAE in which a document purporting to be  
an employee’s release will not likely extinguish a later claim  
alleging underpayment of liquidated employer debts for statutory 
severance pay like severance “indemnities,” notice pay, 
accrued vacation pay and final paycheck. In these jurisdictions, 
employees cannot waive their minimum rights to liquidated 
payments owed under employment laws, even after a dispute 
arises (before it goes to court). But in these jurisdictions a 
purported release might extinguish unliquidated civil claims, 
probably including even unliquidated employment-law  
claims for “moral damages,” harassment and abuse  
of termination process. 
 
Consideration: A final issue as to overseas employment 
releases is the question of consideration. Sometimes an 
employer calculates a departing employee’s final paycheck, 
accrued vacation, benefits, final commissions, bonus, notice 
pay in lieu and liquidated severance pay under applicable local 
law—and then insists the employee execute a release just to 
secure this final payout of funds already owed. Is an employee 
release enforceable even if unsupported by independent 
consideration beyond satisfaction of debts the employer has 
a legal duty to pay the employee, anyway? Often the answer 
is “no,” particularly in common law countries. However, 
jurisdictions from Argentina, Mexico and Venezuela to Thailand, 
South Korea and beyond look more to release execution 
formalities than to common-law contractual consideration 
analysis. Absent fraud or duress, these jurisdictions may indeed 
enforce a properly executed release even without independent 
consideration beyond satisfaction of liquidated debts owed.  
That said, though, to sidestep this issue entirely a best practice 
is to pay something additional above the minimum amount due 
by law, both to support release enforceability and to motivate  
a departing employee to execute the release. 

29 Article 420.
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Part 5.  Reductions-in-Force and “Collective 
Redundancies” Outside the United States
In discussing employment terminations around the world, so far  
we have addressed only individual firings—one-off dismissals of 
one or two employees. We now turn to cross-border reductions-
in-force (RIFs), abroad called “group dismissals,” “mass layoffs,” 
“retrenchments,” “restructurings” or “collective redundancies.” 
Whatever the label, doing a RIF overseas always seems to implicate 
higher costs, longer delays and more problems than US headquarters 
ever seems to anticipate at the outset. Multi-country RIFs can get 
hugely complex and expensive, with set-asides for “restructuring” 
costs reaching millions of dollars.

The other side of that coin is that reductions-in-force are less 
regulated and less expensive in the employment-at-will United 
States than in much of the rest of the world, which explains why 
RIFs are more common stateside than abroad. It has been said RIFs 
are “so ubiquitous in the American corporate landscape” because 
“[t]here are few options when business levels no longer support 
the size and scope of company operations.”30 Of course, even group 
layoffs in the United States become complex and expensive—US 
RIFs can “cost money rather than save money in the short run,” 
“monopolize scarce management resources and cause significant 
hardship,” and “in the worst circumstances” cause “enormous legal 
liability” and “professional humiliation and financial ruin” for the  
“responsible executives.”31 

We have seen that jurisdictions abroad regulate individual 
terminations far more comprehensively than the United States  
does, and jurisdictions overseas regulate RIFs substantially more, 
too. While challenges to doing a RIF domestically in the United 
States can be significant, the challenges are substantially greater 
abroad. To address all the issues that arise when a multinational 
embarks on an international reduction-in-force, we break our 
discussion of overseas RIFs into three topics: (A) reconsidering 
whether to do a RIF abroad, (B) accounting for eight tiers of laws 
that regulate overseas RIFs, and (C) crafting a local country RIF  
plan or “field guide.”

A. Reconsidering Whether to Do a RIF Abroad

American employers operating abroad (as compared to their foreign 
local domestic competitors) often prove quick to resort to layoffs in 
response to an overseas economic downturn, internal restructuring 
or merger/acquisition/divestiture. A US employer that hits a rough 
patch in its overseas business operations might consider RIFs as  
a first resort, whereas that company’s overseas domestic local 
competitors—native businesses that understand their local 
environments intimately—might keep RIFs as their option of  
last resort. Because RIFs abroad tend to be more expensive  
and heavily regulated than stateside, the first step in considering 
whether to do any mass layoff overseas is to re-examine the 
threshold decision to do a RIF at all. 

Within the United States, a RIF is often a logical response to 
economic pressures and organizational change precisely because 
the chief laws in America that regulate RIFs are comparatively 
benign—the US W.A.R.N. Act,32 state equivalents and American 
discrimination laws (disparate impact analysis; Older Workers  
Benefit Protection Act age disclosure mandates33). By contrast, 
outside the US laws that regulate RIFs tend to be, from an 
employer’s viewpoint, much more intrusive, and they tend to make 
RIFs much more expensive. At the same time, some laws overseas 
offer cheaper and more streamlined alternatives to RIFs, such as 
incentivized voluntary RIFs, incentivized voluntary retirements, hiring 
freezes, and (most notably in Germany) government-subsidized 
work-hours-reduction and furlough programs. 

Even so, American multinationals often decide they need to forge 
ahead and do overseas layoffs. At that point a US employer should 
let go of its stateside approach to conducting a RIF and shut its 
toolkit of American RIF practices, because those tools mostly get in 
the way overseas. For example, statistical adverse-impact-selection 
models, Older Workers Benefit Protection Act age disclosures34 and 
American nondiscriminatory RIF selection tools are all but worthless 
in countries like France and Germany where laws still affirmatively 
require factoring in age, marital status or number of children.35 And 
American RIF strategies are equally worthless in jurisdictions 

30 “Your Next Reduction in Force: The Dirty Little Secret,” Employment Law 360,  
Aug. 11, 2008.

31 Id.

32 29 USC § 2101 et seq.

33 29 USC § 621 et seq.

34 Id.

35 Infra section B(iii).
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like Sweden that require a last-in-first-out RIF selection approach 
regardless of disparate impact.36 So when project-managing a 
RIF that affects employee populations both in and outside the 
United States, bifurcate the RIF plan with a dual United States 
versus rest-of-the-world approach. Handle the US prong like any US 
RIF while simultaneously engineering distinct yet aligned strategies 
for each foreign jurisdiction.

B. Accounting for Eight Tiers of Laws That Regulate 
Overseas RIFs

Over the years many US-headquartered multinationals—small  
and large, for-profit and non-profit—have taken a “shoot first,  
ask questions later” approach to conducting cross-border 
reductions-in-force. They publicly announce a layoff of, say, 
10 percent of their worldwide workforce. The business press 
covers the announcement and the border-crossing RIF commands 
attention of the local, sometimes even the national or international, 
business community. A company’s stock price may even bump up 
as investors and markets reward aggressive cost cutting (although it 
has been argued that this “Wall Street effect” to RIFs is waning37).

But then what? Too many multi-country RIFs, even many launched 
with panache, get executed sloppily and devolve into slow, reactive, 
over-budget, non-compliant, even chaotic morasses riddled with 
labor/human resources and public relations strife.38 To avoid this fate 
and to pull off a streamlined, successful cross-border RIF, manage 
the project proactively. Budget for costs. Set a realistic timetable. 
Craft a detailed plan that sets out, on a jurisdiction-by-jurisdiction 
basis, compliance steps and employee consultation strategies.  
In crafting a border-crossing RIF plan, account for the following eight 
tiers of laws (in each affected jurisdiction) that might reach the RIF.

(1) Laws reaching individual terminations. In project-managing 
any cross-border RIF, the first step in the legal analysis is 
understanding how each affected jurisdiction regulates  
no-cause individual dismissals. When investigating RIF laws,  
too many multinationals skip over this step to focus only on 
regulations that expressly affect mass layoffs. Yet, of course, 
a RIF by definition is a collection of individual terminations; 
indeed, many employment law regimes do not even distinguish 
RIFs from individual dismissals—examples of jurisdictions that 
do not separately regulate RIFs include Costa Rica, Hong Kong, 
India, Indonesia, Malaysia, Saudi Arabia, United Arab Emirates 
and Uruguay. In these countries a RIF is just the sum of its 
individual layoffs. Meanwhile, even those jurisdictions that do 
impose collective dismissal laws—examples include the US 
W.A.R.N. Act, the European Union’s “collective redundancy” 
directive and emerging Brazilian case law imposing consultation 
obligations in the RIF context—impose their RIF regulations  
as overlays modifying but not replacing local law on individual  
no-cause dismissals.  
 
So in analyzing laws that regulate RIFs, first understand how 
local law treats individual layoffs. We have already looked at 
laws around the world that regulate individual employment 
dismissals.39 Each employee dismissed in a collective layoff 
presumptively enjoys all the individual rights we discussed 
unless some special RIF-context or economic necessity 
exception applies. When project-managing an overseas RIF, 
begin by accounting for the rights local law bestows on 
individual employees dismissed for no cause or laid off for 
so-called “economic, technical and organizational” reasons,40  
as modified by local laws that carve out special exceptions for 
the RIF context. The rest of our discussion here examines  
those RIF-context-specific special exceptions. 

36 Infra section B(iii).

37 See, e.g., Franco Gandolfi, “The Mean and Lean Firm: The Latest in  
Reductions-in-Force,” Ivey Business Journal, Jan./Feb. 2009 (available at:  
http://www.iveybusinessjournal.com/topics/strategy/the-mean-and-lean-firm-the-latest-in-reductions-in-force-rif).

38 See generally Franco Gandolfi, id.

39 Supra Parts 2-3.

40 Supra Part 2(B).
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(2) RIF thresholds. We mentioned that many jurisdictions impose 
no specific rules on RIFs (examples mentioned include Costa 
Rica, Hong Kong, India, Indonesia, Malaysia, Saudi Arabia, 
United Arab Emirates, Uruguay). But many other jurisdictions do 
impose specific regulations on conducting RIFs. For example:

■■ China: Employment Contract Law article 41; Labor Law 
article 25

■■ European Union: EU Collective Redundancies Directive, 
originally passed in 1975, as amended by EU Directive  
98/59/EC and in turn, adopted or “transposed” in each EU 
member state, for example:

 —Austria: Labour Market Improvement Act § 45a and the 
Labour Constitution Act §§ 108, 109

 —Cyprus: Collective Redundancies Law of 2001,  
law number 28 (1)/2001

 —Czech Republic: Labour Code § 62

 —Denmark: Collective Redundancies Act 1994

 —Finland: Employment Contracts Act 53/2001 and   
Act on Cooperation within Undertakings 334/2007

 —Greece: Law number 1387/83

 —United Kingdom: Trade Union and Labour Relations 
(Consolidating) Act 1992, sections 190-96

■■ Switzerland: Code of Obligations article 335d et seq. 

■■ Turkey: Labour Law number 4857 and Collective Bargaining 
Agreement, Strike and Lock-Out Law number 2822

■■ US: W.A.R.N., 29 USC. § 2101 et seq.

 ■ In RIF-regulating jurisdictions like these, inevitably the first 
question an employer conducting a group layoff asks is:  
How does local law define a RIF? That is: What threshold 
number of layoffs, over what period of time, triggers the local 
RIF law? This question is vital where the local RIF regulation 
complicates RIFs or makes them more expensive, and where 
an employer is flexible enough either to keep its number of local 
layoffs below the threshold trigger or else to spread its layoffs 
out beyond the local RIF-definition timetable. So always find out 

the local RIF threshold, if only so as to understand how to avoid 
triggering it. The answer differs by jurisdiction. For example:

■■ In Belgium, the Czech Republic, Poland and much of 
the rest of Europe, the RIF threshold is 10 employees at 
workforces 21 to 99, 10% of employees at workforces of 
100 to 299, and 30 employees at workforces of more than 
300, laid off within 30 days. This particular RIF threshold is 
common in Europe because it aligns with the EU Collective 
Redundancies Directive’s threshold, at article 1(1)(a)(i),41 but 
some EU jurisdictions impose lower thresholds.

■■ In China, a “massive workforce reduction” is a RIF of either 
20 or more employees or 10% of the workforce, without a 
specific time frame.

■■ In Ireland, a RIF is five or more employees dismissed at 
workplaces of 20 to 49 employees, 10 or more at workplaces 
of 50 to 99, 10% at workplaces of 100 to 299, and 30 or more 
at workplaces of 300 or more, laid off within 30 days.

■■ In Italy, a RIF is five or more employees dismissed at 
workplaces of 15 or more, laid off within 120 days.

■■ In Korea, the RIF threshold is 10 employees at workforces 
of up to 100, 10% at workforces of 100 to 999 and 100 
employees at workforces of 1000 or more, laid off in a month.

■■ In Luxembourg, a RIF is seven or more employees dismissed 
in 30 days or 15 or more employees in 90 days.

■■ In the Netherlands, a RIF is 20 or more employees laid off 
within 3 months in one geographic area, and as of March 
2013, this includes terminations by “mutual consent.”

■■ In Norway, a RIF is a dismissal of 10 or more employees  
in 30 days.

■■ In Peru, a RIF is a dismissal of five or more employees in 
workforces of up to 50, 10% of the employees at workforces  
of 50 to 500 and 50 or more employees of workforces of 
more than 500, without a specific time frame.

■■ In Portugal, a RIF is two or more employees dismissed at 
workplaces of up to 50 employees, or five or more dismissed  
at workplaces of more than 50, laid off within 3 months.

■■ In Slovakia, and the United Kingdom, a RIF is 20 or more 
employees laid off within 90 days.

41 EU Collective Redundancies Directive, 98/59/EC (Aug. 12, 1998) (modifying EU directives 75/129/EEC; 92/56/EEC).
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 ■ Obviously, where an employer lays off a small enough team  
(or where an employer spreads out its layoffs over a long 
enough time) so as not to trigger the local RIF threshold, 
then under applicable law that layoff amounts to mere serial 
individual no-cause dismissals—not a regulated RIF.

(3) RIF selection mandates. When an employer decides to do a 
RIF that is less than a complete shut-down, the issue becomes: 
Who to lay off? Absent a collective bargaining agreement that 
requires applying a rule such as “last in, first out,” a rational 
business will always want to lay off those employees least 
vital to business operations. US law, of course, prohibits 
discriminating in RIF selection based on membership in 
protected groups, so US employers often run “adverse impact” 
analyses. But, otherwise, US law outside the labor union 
context leaves employers free to lay off whomever they want 
to dismiss. Most other countries, too, prohibit discrimination in 
RIF selection but otherwise impose no hard-and-fast selection 
rules, leaving employers free to lay off whom they want absent 
illegal discrimination (and case law in these countries tends not 
to focus on “adverse impact”). Examples of countries in this 
category: Austria, Cyprus, Denmark, Portugal, Romania, Slovak 
Republic, Switzerland. Other countries (for example, Finland 
and Norway) also do not impose statutory RIF selection rules, 
but their local collective bargaining agreements commonly do. 
Yet many other countries impose specific rules dictating to 
employers doing RIFs whom to lay off first and whose jobs  
to preserve. For example:

■■ In France, an employer making layoff decisions must favor 
long job tenure, “family situation” (married with children 
trumps single with no children), old age, disability and 
“professional qualities.” This means a newly hired, young, 
single, childless, healthy Frenchman is a prime layoff target. 
But this longstanding French layoff priority rule seems 
inconsistent with France’s own developing discrimination  
law (French age discrimination law protects the young),  
and so is in flux. 

■■ In Germany, an employer doing a layoff must use a 
“social selection” process that favors long job tenure, old 
age, support/maintenance obligations (dependents) and 
disability. Paralleling France, a newly hired, young, single, 
childless, healthy German get targeted first. But again, 
this longstanding policy conflicts with developing German 
discrimination law (German age discrimination law protects 
the young) and so  
is in flux.

■■ In Greece, an employer doing a layoff must account 
for employees’ financial situation and family situation 
(dependents). Poor Greeks with lots of children enjoy  
a legal preference over rich, childless Greeks.

■■ Japan and Korea require that RIF selection be “objective,” 
“reasonable” and “fair.” But case law interprets this in wildly 
unpredictable ways. One Japanese case held it reasonable for 
an employer to select for layoff all employees over the age of 
52.42 One Korean case held it unreasonable for an employer 
shutting down one of several facilities to lay off only staff at 
the targeted facility—the Korean court required the employer 
to lay off staff across its various locations and transfer 
workers from the targeted facility to vacancies elsewhere. 

■■ Russia lets employers lay off, first, employees who produce 
less and who have weaker skills. Where productivity and skills 
are equal, law requires laying off those with fewer dependents, 
those without wage-earning spouses, and the physically able.

■■ Sweden requires employers first to lay off the recently hired 
(last in, first out). Where tenure is equal, Swedish employers 
must first lay off the young. But this is in flux as it discriminates 
against the young, now illegal in Sweden.

■■ Turkey requires that an employer’s RIF selection procedure 
be “reasonable,” and Turkey recognizes “last in, first out” as 
per se reasonable. Turkish law favors preserving the jobs of 
employees who are near retirement and pregnant.

■■ Ukraine lets employers lay off, first, staff with low 
productivity and weak qualifications. Where productivity/
qualifications are equal, other factors come into play: Law 
favors Ukrainian staff with long tenure, sole wage earners  
in a family and victims of work-related injuries/diseases.

(4) RIF-specific severance pay mandates. Law in some 
jurisdiction somewhere might impose extra liquidated  
(fixed-amount) severance payments on employers doing 
RIFs. Conversely, law in some other jurisdiction somewhere 
else might discount RIF-context severance pay by liquidated 
amounts. But contrary to a common misperception, any such 
jurisdictions are rare. In the real world, laws tend neither to 
raise nor discount individual severance pay liability by liquidated 
amounts just because an employer conducts a RIF. Rather, 
many jurisdictions impose RIF procedure requirements that 
force employers to negotiate with worker representatives or 

42 Mitsui Sekitan Kogyo, 621 Rodo Hanrei 33 (Fukuoka Dist. Ct. 11/25/92).
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government agencies over a RIF; some jurisdictions require 
negotiating to a so-called “social plan” (RIF plan). These plans, 
which we discuss below,43 often alter an employer’s severance 
pay obligations, but the operative laws here are procedural 
requirements, not mandates modifying RIF-context severance 
pay obligations by liquidated amountsv. If an employer agrees 
(or feels coerced) to modify the amount of individual severance 
“indemnities” paid in a RIF, that is a negotiated outcome, not a 
statutory mandate.  
 
Employers launching overseas RIFs often reduce their 
severance pay liability by invoking laws that discount severance 
pay when a layoff is because of “economic necessity” or so-
called “economic, technical and organizational” reasons.  
And so the “economic necessity” doctrine is vital to any 
discussion of severance pay exposure in a cross-border RIF.  
But in most legal systems, “economic necessity” is not unique 
to RIFs—most countries extend “economic necessity” to all 
dismissals, even “economic” layoffs of just one or two workers. 
Because most jurisdictions impose a heavy proof burden to 
establish “economic necessity,” many employers tend not to 
bother with this except when launching big RIFs. Even so, 
conceptually “economic necessity” tends to be a doctrine  
of individual severance pay not specific to RIFs. We 
already discussed “economic necessity” in addressing 
individual dismissals.44 

(5) Worker representative involvement and “social plans.” 
Many countries prohibit employers from unilaterally deciding  
to launch RIFs. Laws in these jurisdictions make a RIF a 
mandatory subject of bargaining and require that any employer 
pondering the possibility of a RIF first negotiate, bargain, inform 
or consult with worker representatives—usually about both the 
threshold RIF decision as well as its effects. In Nicaragua, the 
United States and other jurisdictions a mandatory bargaining 
obligation only exists where an employer already has an existing 
workplace bargaining relationship with a standing union, but 
there are actually jurisdictions (such as Brazil and India) where 

even a standing union does not necessarily enjoy a right to 
bargain over a RIF. The most challenging jurisdictions are the 
ones at the other end of this spectrum, such as China and  
the European Union, that impose a mandatory employee  
RIF bargaining/consultation obligation even where no union  
or employee representative body yet exists in a workplace.  
In these cases employees might elect ad hoc representatives 
with the sole mandate of consulting over a possible RIF, or else 
the employer might consult with the entire staff, as a body.45  
 
In Europe, an employer that merely considers a RIF must first 
sit down and inform and consult (in Germany, “co-determine”) 
with staff representatives—the very constituency that the 
proposed RIF most threatens. Failing to consult in effect 
amounts to an unfair labor practice.46 The EU Collective 
Redundancy Directive47 requires EU states to mandate good 
faith “consulting,” in “good time,” with staff representatives, 
“with a view to reaching an agreement” on “ways and means 
of avoiding,” “reducing” and “mitigating” a contemplated RIF.48 
EU states including France, Germany, Luxembourg, Poland 
and Spain require memorializing employer concessions made 
during these consultations in a written “social plan” or RIF 
plan, although other EU states (for example, Ireland, Portugal, 
Romania, the UK) require consultations but not necessarily 
written plans. Some countries outside Europe (for example, 
Taiwan and Venezuela) also in effect require RIF plans in 
some situations. 

■■ Semantics: RIF plans go under various other names, 
depending on the jurisdiction. The phrase “social plan” is 
used mostly in Europe, although France now calls these “job 
savings plans” (French acronym “PSE”) or “majority collective 
bargaining agreements” if negotiated with French employee 
representatives and “unilateral documents” if imposed after 
impasse and approval by French government labor authorities. 
Taiwan calls RIF plans “mass redundancy plans.”

43 Infra section v.

44 Supra Part 2(B).

45 In China under Labor Law article 25 and Employment Contract Law article 41, an employer must in effect inform and consult all employees as a body regarding a proposed RIF, if 
there is no union. EU Collective Redundancies Directive, supra note 41, at art. 2(1) requires consulting with “workers’ representatives.” The directive is silent on scenarios where 
no existing “workers’ representatives” bodies are up-and-running in a workplace, but law in the member states usually allows “workers” to elect “representatives” for purposes of 
consulting over a RIF.

46 See EU Collective Redundancies Directive, supra note 41, at art. 2. Each EU member state implements or “transposes” this directive into its local domestic labor law.

47 EU Collective Redundancies Directive, supra note 41.

48 Id. at art. 2(1)-(2). In EU member states like U.K. many workplaces do not have unions or works councils, and so employers considering RIFs need to allow employees to elect  
their representatives.
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■■ Overseas headquarters: Particularly relevant to US-based 
multinationals, the EU Collective Redundancies Directive 
extends the RIF consultation obligation to an overseas 
headquarters’ RIF decision, even if headquarters keeps  
its own local European management in the dark as  
to the impending layoffs.49 This means the European  
RIF consultation obligation reaches right into a US  
multinational’s boardroom. 

■■ Analogy to W.A.R.N: Americans sometimes compare 
overseas RIF consulting obligations including the EU 
Collective Redundancies Directive to the US W.A.R.N. Act,50 
speaking in terms of foreign “W.A.R.N. local equivalents.”  
But this is a rough, even false analogy, because W.A.R.N. 
merely requires RIF notice to affected employees whereas 
other countries tend to require meaningful consultation/
bargaining up to a social plan. 

 ■ Mandated RIF consultations take time—at least 75 days, in 
Italy—and can be document-intensive. Enforcement can be 
serious. In a 1997 cause célèbre, Belgium and France both 
launched criminal proceedings against Renault executives  
who shut down a plant in Vilvoorde without consulting workers. 
Courts in Spain are quick to invalidate and unwind RIFs on 
the ground that the employer cut corners or engaged in what 
Americans call “surface bargaining”—in 2012, Spanish courts 
invalidated 75 percent of challenged RIFs.51  
 
Outside Europe, the same core issue applies: Bargain over a 
RIF where mandatory and heed bargaining obligations with 
employee representative bodies at all levels—not only trade 
unions and works councils, but even workplace health and 
safety committees (which increasingly argue RIFs affect 
employee health). 

(6) Notice to and permission from government agencies.  
Just as the US W.A.R.N. Act requires notifying “State” agencies 
about a RIF,52 other countries also impose government RIF 
notification steps. But in contrast to W.A.R.N.’s fairly benign 
government notice mandate, many foreign jurisdictions 

empower government labor agencies with an active role, 
sometimes even with the power to reject a RIF. The EU 
Collective Redundancies Directive requires at least notifying  
the “competent public authority in [a] writing” that details 
six specific topics about the scope of the proposed RIF.53 
Spain goes on to require RIF approval from its “Autonomous 
Community” labor agencies. Argentina requires approval from 
its Ministry of Labor. China, Colombia Venezuela and other 
countries also impose government approvals in the RIF context. 
Check for, and comply with, these. Expect an initial government 
RIF notice to open a dialogue in which the local labor agency 
seeks to temper or avoid job cuts. For example:

■■ Germany: The local “employment office” in Germany has 
power to increase the notice period before layoffs can begin.

■■ Nicaragua: Without applying any RIF threshold, Nicaragua 
requires that employers doing layoffs for “organizational”  
or “economic” reasons get approval from the government 
Ministry of Labor. This Ministry has power to reject a RIF.

■■ Taiwan: Where a proposed RIF triggers Taiwan’s threshold 
under its Mass Redundancy Act, the employer must apply  
to Taiwan’s labor agency 60 days before layoffs begin. Then, 
within 10 days, the employer must begin negotiating with 
employees. The government plays a conciliation role in the 
employee negotiations, driving employer and employees  
to agree on a “mass redundancy plan.”

■■ Turkey: Where a headcount reduction meets Turkey’s RIF 
threshold, the employer must give 30 days’ notice to the 
Turkish “Employment Agency,” “Labour Institution” or  
“Local Directorate,” as well as to the union, which begins  
the so-called “administrative notification period.”

■■ Venezuela: Venezuela requires an employer contemplating a 
RIF to submit a petition to the government labor inspectorate 
and then to undergo a government-supervised conciliation 
board process that involves employee representatives.

49 Directive, supra note 41, at art. 2(4).

50 Supra note 32.

51 Sonia Cortés, “Developments in Collective Redundancies,” ABA International Labor & Employment Law Committee Newsletter, April 2013.

52 29 U.S.C. § 2102(a)(2).

53 EU Collective Redundancies Directive, supra note 41, at art. 3(1), and (listing the six topics), art. 2(3)(b).
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 ■ In addition to government RIF approvals, some countries 
impose monetary penalties owed to the government when  
an employer does a RIF, although these penalties are rare.  
One example is the “financial contribution” an employer in 
Spain owes to the social security system if in a RIF it lays  
off anyone over age 50.54 

(7) RIFs in the M&A context. Where an overseas RIF anticipates 
or results from a divestiture or acquisition, or where an 
employer lays off staff recently taken on through a merger 
or acquisition, the M&A context itself can impose special 
legal rules on a RIF. The European Union makes M&A-driven 
RIFs virtually impossible because it flatly prohibits dismissals 
motivated by a merger, acquisition, or divestiture by asset 
sale or outsourcing.55 Outside Europe, though, few if any 
jurisdictions impose separate regulations on M&A-context 
RIFs—but parties to M&A deals often do. Many M&A 
transaction (purchase) agreements impose contractual terms 
curtailing RIFs. While some M&A agreements require the seller 
do a pre-closing RIF or deliver the business free of employees, 
other M&A agreements contractually constrain post-merger 
RIFs by the buyer: As a farewell gift to the workforce, a seller 
sometimes negotiates post-merger layoff restrictions into the 
M&A agreement that restrict the buyer from conducting RIFs 
of transferred staff, sometimes for years. And change-in-control 
clauses can get triggered when a buyer lays off executives 
after an M&A deal closes. Post-merger RIFs, therefore, need to 
account for RIF and change-in-control provisions in recent stock 
or asset purchase agreements. 

(8) RIFs in the insolvency/bankruptcy and plant/facility shut-
down contexts. Where economic pressures push an employer 
into insolvency or bankruptcy, local bankruptcy/insolvency law 
may impose special RIF rules.56 Separately, where an employer 
decides to shut down an entire facility, different special rules 
can apply. Check for these special rules when doing an overseas 
RIF in either the bankruptcy or facility shut-down context.

C. Crafting a local country RIF plan or “field guide”.

After doing a jurisdiction-by-jurisdiction inventory of these eight 
types of laws that reach a particular overseas RIF, a best practice is 

to craft a local RIF “field guide” or “step plan” for executing the RIF 
in each affected country. The field guides or step plans should align 
across countries, in a consistent format, and should align with the 
multinational’s cross-border RIF project plan. Each local jurisdiction 
RIF “field guide” might address these topics: 

■■ Internal directory: Compile a directory of the company’s own 
on-the-ground local human resources staff and in-house local 
labor liaisons.

■■ Employee representatives: Put together a list of local 
employee representative groups that might have a voice  
in a layoff (unions, works councils, ombudsmen, health  
and safety committees), with local representative  
contact information.

■■ Local laws: Summarize the local laws that reach RIFs  
in the jurisdiction—the local laws on the eight topics  
discussed above. 

■■ Local agreements: Inventory applicable local individual  
and collective employment agreements and policies, 
including industry-wide “sectoral” collective agreements, 
company HR policies addressing severance, and past M&A 
agreements with post-closing RIF provisions. List precisely 
what these agreements require as to a RIF, and  
individual terminations. 

■■ Selection criteria: Decide on what RIF selection rules  
to apply, subject of course to local legal and collective 
bargaining mandates.

■■ Timetables: Correlate the local timetables and required 
processes for conducting a RIF: Who must be consulted? 
Whose approval is required? When and how early? A global 
RIF may launch on a single start date, but inevitably local 
issues will cause timing to differ radically by jurisdiction.

■■ Local consultation strategy: Devise a local consultation 
strategy. Decide how to confer with employees, 
representatives and government agencies. Inventory  
the worker representative bodies that must be consulted. 
Comply with consultation/bargaining obligations with each.

54 Spain Royal Decree 1487/2012 (29 Oct. 2012) (imposing “financial contribution” requirement on employers of 100 or more employees that have earned a profit over the last two 
years, and that lay off at least one employee age 50 or more in a RIF).

55 EU Transfer of Undertakings Directive, 2001/23/EC, at art. 4(1).

56 See generally Donald C. Dowling, Jr., “The Intersection Between U.S. Bankruptcy and Employment Law,” 10 ABA The Labor Lawyer 57 (1994).
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■■ Public relations and employee communications strategy: 
Devise a communications strategy for how headquarters  
will communicate with local human resources, and for  
how the employer will communicate with local employee 
representatives and workforces, as well as communicating 
with the business media and for dealing with social media, 
bloggers and the online “commentariat.” In making these 
communications, never announce a downsizing as a fait 
acompli before completing legally required consultations/
negotiations with employee representatives.

■■ Quantify costs: Quantify severance pay, separation pay/
benefits and outplacement packages to be offered locally. 
Determine whether the RIF context or demonstrable economic 
necessity allows for employer credit under local law.

■■ Alignment: Synchronize each country RIF “field guide” with 
the global RIF project plan.

Firing an individual employee outside US employment-at-will  
is heavily regulated in ways that surprise Americans used to  
the domestic American environment. A US multinational in the  
always-difficult position of having to reduce staff overseas needs  
to start by learning the ins and outs of applicable termination laws 
abroad. Craft a viable strategy for dismissing employees who  
agree to separation packages in exchange for releases. In the  
reduction-in-force/“collective redundancy” context, jettison any 
US-honed approach and craft a comprehensive project plan that 
accounts for overseas local laws and local labor relations realities.
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