
Dear 401(k) Plan Sponsor, These Are 
Things You Might Not Be Aware Of

By Ary Rosenbaum

Being a 401(k) plan sponsor is an in-
credible responsibility and the prob-
lem is that you may not even know 

it. Unlike other benefits, you have a greater 
responsibility in running your 401(k) plan. 
No one in government is going to come 
after you because you forgot to buy the 
K-Cups at Costco. Yet, there are mistakes 
running your 401(k) plan that may get you 
in a lot of trouble. There are also facets of 
401(k) plan that maybe counter intuitive to 
what you think they should 
be. So this article is about 
spelling out some issues that 
you might not be aware of. 

You’re a fiduciary, so be 
responsible

You might offer a lot of 
employee benefits, but a 
401(k) plan is something 
completely different than the 
free coffee and gym reim-
bursement. Being a 401(k) 
plan sponsor requires you 
to wear another hat. In ad-
dition to being a 401(k) plan 
sponsor, you’re a plan fidu-
ciary as well. Being a fidu-
ciary requires you to offer 
the highest duty of care in 
law and equity. What does 
that mean? It means that 
you have to be extra careful 
because you’re responsible 
for the retirement savings 
of your employees. You can 
be irresponsible for your 
own money and that’s your 
problem, but you can’t af-
ford to be irresponsible for the retirement 
savings of your employees. Being irre-
sponsible with the retirement assets of your 
employee will catch the attention of the In-
ternal Revenue Service (IRS) and Depart-
ment of Labor (DOL) and/or ERISA liti-
gators. So you have to be vigilant in your 
role as 401(k) plan sponsor/plan fiduciary.

ERISA bond is required, fiduciary li-
ability insurance is not

Operating a 401(k) plan for employees 
means that your plan is covered under 
ERISA. ERISA stands for the Employee 
Retirement Income Security Act of 1974, 
so there are a lot of laws and rules you have 
to follow that were implemented to protect 
the rights of your employees as plan partic-
ipants. One big requirement that you have 
to abide under ERISA is to have an ERISA 

bond in place. What is the ERISA bond 
requirement? ERISA requires that every 
fiduciary of an employee benefit plan and 
every person who handles plan funds be 
bonded. These bonds cover the plan from 
loss of assets due to fraud or dishonesty. 
The ERISA bond is required to protect the 
participants and beneficiaries from dishon-

est acts of a fiduciary who handles the plan 
assets. A plan official must be bonded for 
at least 10% of the amount of funds he or 
she handles. In most instances, the maxi-
mum bond amount that can be required 
under ERISA with respect to any one plan 
official is $500,000 per plan. However, 
higher limits can be purchased. Effective 
for plan years beginning on or after Janu-
ary 1, 2008, the maximum required bond 
amount is $1,000,000 for plan officials of 

plans that hold employer se-
curities. You must purchase 
an ERISA bond because it’s 
required and it’s a question 
on Form 5500. So that means 
if you answer no to whether 
you have that required ERISA 
bond on Form 5500, it usual-
ly means you’ll hear from an 
agent from the DOL sooner 
than later. A bond is required 
because there are times when 
a plan fiduciary “goes into 
business” for themselves by 
embezzling plan assets, I’ve 
seen that happen too many 
happens and it’s a problem 
when it happens and there is 
no ERISA bond in place to 
protect the plan sponsor and 
participants. An ERISA bond 
is a completely different ani-
mal than fiduciary liability in-
surance, which isn’t required. 
Fiduciary liability insurance 
Is all about protecting a fi-
duciary’s assets for claims of 
mismanagement of a retire-
ment plan. If there is a claim 

is made against the policyholder of this in-
surance, it will cover the legal expenses of 
defending against the claim, as well as the 
financial losses the plan may have incurred 
due to errors, omissions or breach of fidu-
ciary duty. Why purchase it? It will protect 
your assets as a 401(k) plan sponsor, but it 
will also protect the personal assets of those 
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who serve individually as 
fiduciaries. Yes, individu-
als who serve as trustees 
for the plan or have de-
cision making functions 
for the plan as a fiduciary 
maybe held personally li-
able for bas decisions. 
So while it’s not legally 
required, I highly recom-
mend purchasing fiducia-
ry liability insurance for 
peace of mind. It’s not that 
expensive and a lot cheap-
er than taking money out 
of your pocket to defend a 
lawsuit and keep business 
and personal assets safe.

The buck will always 
stop with you

Harry Truman was probably one of the 
most underrated Presidents of all time and 
he had a sign on his desk that said: “The 
Buck Stops Here.” While you don’t need 
a sign for your desk, the buck does stop 
with you as a 401(k) plan sponsor and fi-
duciary. No matter what anyone says, you 
can never fully eliminate your liability as a 
plan sponsor. That means when your third-
party administrator (TPA) makes a huge 
mistake, ultimately it’s your responsibil-
ity fix the issue. They might have an errors 
and omissions policy to cover the loss they 
caused you, but it’s still your responsibility 
to clean up the mess. Even if you delegate 
the bulk of your fiduciary responsibility 
and liability to an ERISA §3(16) or 3(38) 
fiduciary, you’re still on the hook for hiring 
them in the first place. Too many plan spon-
sors realized that when the TPA they hired, 
Vantage Benefits, who also was serving as 
ERISA §3(16) administrator was shut down 
because the owners were stealing millions 
from the 401(k) plans they serviced. Del-
egating fiduciary responsibility to plan 
providers is a great idea, but you need to 
realize that as a plan sponsor, hiring com-
petent plan providers is still a responsibility 
as the settlor of the plan. No matter what 
you do as plan sponsor as no matter how 
you try to minimize your liability, just keep 
in mind that you can’t fully eliminate it.

It’s not just knowing about cost
Since 2012, plan sponsors such as your-

selves have been provided with fee dis-
closures, detailing the direct and indirect 
fees collected by your plan providers. The 
problem is that most 401(k) plan sponsors 

such as yourselves, have failed to actu-
ally review the disclosures and to bench-
mark the fees being charged. As a plan 
fiduciary, you have the responsibility to 
determine whether the fees being charged 
to your plan are reasonable for the servic-
es provided and you can’t do that without 
benchmarking. Whether you’re shopping 
the plan around to other providers or using 
a benchmarking service, you can’t just put 
that disclosure in the back of the drawer, 
you have to do something with those dis-
closures. You only have to pay reasonable 
fees, you don’t have to pay the lowest fees 
and just picking a provider that charges the 
cheapest fees is usually a huge mistake. 

The truth about participant directed 
plans

It‘s most likely that your 401(k) plan 
is participant directed, meaning that par-
ticipants direct their own investments. 
Your plan might have that option because 
it might have been told to you that you 
won’t be responsible for a participant’s 
losses under ERISA §404(c). The prob-
lem with that discussion you had is that 
it’s more than likely that you weren’t told 
your responsibilities under that ERISA sec-
tion to make that liability protection “po-
tion” work. As plan fiduciaries, to get that 
level of liability protection for participant 
losses under ERISA §404(c), you had to 
do your “homework”. You had to have a 
prudent fiduciary process in place by hir-
ing an investment advisor who can help 
you prudently select and monito plan in-
vestments. Most advisors help you with 
developing an investment policy statement 
(IPS). An IPS isn’t required, but it should 
because it’s a blueprint of your decision-

making process (as long as 
you followed it). In addition, 
you have to provide enough 
information so that partici-
pants could make informed 
investment decisions. At the 
very least, that means you 
should be providing invest-
ment education to partici-
pants. While you might think 
that picking mutual funds 
can be done by a chimpanzee 
and two trainees (obligatory 
Star Trek III reference), you 
need to hire a financial advi-
sor to manage the process.

The biggest compliance 
headache for 401(k) plans 
right now

401(k) plans can have many compliance is-
sues because of a lot of work required to 
properly administer a qualified retirement 
plan. The biggest compliance headache 
for 401(k) plans these days is the deposit 
of salary deferrals into the plan. As soon 
as its payroll time, you need to get those 
participant salary deferrals into the plan as 
soon as possible. These days, it must be in 
quicker than the next payroll. How do we 
know this? The DOL changed their view 
on the regulations regarding salary deferral 
deposits and mandated that plan sponsors 
get those deferrals in as soon as possible. 
So what is as soon as possible? In my mind, 
it’s within 3 business days because we live 
in the days of the Internet and direct deposit 
through ACH. You need a process in place 
to get those deferrals in as soon as possible.


