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Summary

Since our last update in June 2019,' we have continued to see important developments in:
e regulatory activism;

class action litigation;

the insurance market and insurance law;

the whistleblower regime; and

climate change litigation.

The trend towards increased regulatory activism in the wake of the Banking Royal
Commission has continued as predicted and put increased pressure on companies and their
directors and officers.

The community concerns and issues arising from the recent and tragic bushfires are also
likely to maintain the past momentum for increased levels of community activism, corporate
accountability, investigation and regulation of Australian corporate and public life.

These trends have meant D&O liability insurance claims have continued to be on the rise,
with claims far exceeding the insurance market premium pool. As a result, and coupled with
a hardening insurance market in general, we are seeing major increases in premiums and
restrictions on the scope of coverage.

But it is not all bad. Two landmark decisions handed down last year in the class action
sphere have created undesirable uncertainty; but have the potential to slow down the rising
numbers of shareholder class actions and the ready availability of litigation funding.

Increased regulatory activism

The trend towards increased regulatory activism that we have seen since the Royal Banking
Commission has not slowed down. We expect this will be a key risk area for companies and
their directors and officers for the foreseeable future. Australia has been labelled globally as
one of the most regulated countries, and with a raft of new regulations in the pipeline,
companies will continue to grapple with the pressure and rising costs associated with
compliance. For instance:

e ASIC has already increased the number of enforcement investigations it was carrying
out by 20% (including a 51% increase in enforcement investigations involving
Australia’s largest financial institutions or their officers).? This trend is set to
continue, with ASIC having committed to focusing on enforcement and deterrence
through “increased and accelerated court-based outcomes” in line with its “why not
litigate policy”.® Coupled with the strengthening of ASIC’s regulatory powers and
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available penalties, as well as the additional funding that ASIC secured, companies
can expect ASIC to be very active in the litigation space.

¢ In line with community expectations (or should that be frustrations) ASIC has
indicated that it will focus on the “fairness imperative”, including promoting fairness in
the provision of financial services by bringing actions against corporations for
breaches of their fairness obligations.*

e The severity of the alleged contraventions and the penalties sought are also rising.
For example, in November 2019, AUSTRAC commenced proceedings against
Westpac alleging contraventions of its obligations under the Anti-Money Laundering
and Counter-Terrorism Financing Act 2006. The regulator is alleging there have been
over 23M breaches, which could result in penalties in the billions of dollars, a far
more significant penalty than the $700M paid by CBA recently in relation to similar
proceedings brought against it by AUSTRAC (which at the time was a record
penalty).

Class actions
Trends and recent developments

During last year, there were several decisions which altered the law around: litigation
funding, common fund orders and how multiplicity of actions should be handled. These
decisions have created uncertainty, which overall may well slow down the perceived “trend”
of increasing numbers of class actions, especially by shareholders. However, we expect
those developments and the uncertainty they have created, legally and commercially, to
quickly evaporate and in the long-term, probably not produce much change. Each of these
factors is considered in more detail below.

Litigation funding

In the last few years, the availability of litigation funding has been increasing with an influx of
international funders to Australia, given the country’s perceived reputation as a relatively
easy jurisdiction to bring a class action and the well-developed funding model. In light of
recent case law developments creating uncertainty for funders (discussed below), there is a
real query as to whether litigation funding will remain as readily available in the future. The
viability of shareholder class actions is heavily dependent on funding, and so we would
expect such actions to slow down if funders were to exit the Australian market.

There is also a real query as to whether there was ever a real trend of rising numbers of
class actions. A report published in November 2019 casts doubt on the claim that there has
been an explosion of class actions, particularly shareholder class actions. The report
relevantly provides the following statistics over the last 27 years (the review period):®

Total number of class actions in Australia:
¢ An annual average of 23 class actions were filed during the review period; and
e An annual average of 46.6 class actions were filed in the last 5 years.

As to shareholder class actions in Australia:
o They were the most popular class action type in the review period;
o Over the last 5 years, an annual average of 6.8 companies were targeted by a
shareholder class action; and
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¢ Injust over 3 out of 4 shareholder class actions, no action was taken against
individual directors (and directors only featured in 10% of cases in FY 2018-2019).

Case law update

As noted above, since our last update, two landmark judgments were handed down which
have the potential to decrease the attractiveness of class action proceedings for both
plaintiffs and litigation funders:

o Thefirst is a decision of the Federal Court (TPT Patrol Pty Ltd as trustee for Amies
Superannuation Fund v Myer Holdings Ltd) confirming, for the first time in the context
of a shareholder class action, the availability of indirect causation, or market-based
causation (the basis upon which most shareholders class actions were being brought
to date).® Importantly, however, the plaintiff was not able to prove that they suffered a
loss. The decision brought to light the uncertainty in the financial returns of class
action proceedings, with the likely effect that plaintiff lawyers and funders will be
more selective in the cases they choose to bring.

e The second is the High Court’s recent ruling (BMW Australia Ltd v Brewser; Westpac
Banking Corporation v Lenthall) that the Federal Court of Australia and the Supreme
Court of New South Wales, under the relevant legislation, do not have the power to
make common fund orders at the start of a class action (CFOs).” As CFOs acted in
effect to guarantee the funder’s return at an early stage in the proceeding, we expect
this decision will cause funders to evaluate the risk and returns of a potential action
much more closely before investing. It should be noted however that the Federal
Court of Australia has since issued a practice note that indicates a CFO (or
equivalent order) may be granted later in the proceeding.®

In addition to the case law developments highlighted above, the Courts have been
increasingly in support of permitting only one of multiple competing class action proceedings
to continue.® The Court found in favour of a “no win no fee” model when assessing
competing class actions brought against AMP following the Banking Royal Commission.®
Again, in the short-term, this decision casts uncertainty over litigation funders’ models and
expected returns.

Remaining uncertainties and changes ahead

Of course, the potential impact of those decisions on the class action market in Australia
should not be overstated. The government could amend the relevant legislation to make it
clear that the Courts have the power to make CFOs at the outset or there may well be other
powers that the Court can use to reach a similar result, as indicated by the Federal Court
(which no doubt will be tested in Court at some point).

It is also worth noting that Victoria introduced a bill allowing plaintiff lawyers to be paid a
contingency fee, which can be shared amongst group members and lead plaintiffs
proportionally. This will likely make Victoria an attractive jurisdiction for plaintiffs to
commence class actions.
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All'in all, it is too early to tell how significant the effects of these developments will be and
how some of the uncertainties discussed above will be resolved. In the short-term, we don’t
expect to see any material change in the risk that companies and their directors face.

Insurance

The insurance market in Australia overall is hardening, with rates going up across all lines.
The recent tragic bushfires will exacerbate the situation.

Although a broad generalisation, we understand from our clients that while ASX 200
companies used to be considered good risks and would be welcomed by most insurers, they
are now facing extraordinary premium increases for D&O cover. This is largely attributable
to the burgeoning class action litigation and increased regulatory activism in Australia,
leading to the D&O market facing claims that far exceed the premium on the books.

As shown in the figure below,!! the Pacific region has seen close to a 19% increase of
composite pricing in the third quarter of 2019, in line with the trend that has occurred for the
last three years, which is said to be driven primarily by D&O and property rates.
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We have also seen a trend whereby the Courts are increasingly willing to use their broad
case management powers to order disclosure of defendants’ D&QO insurance policies in the
context of class actions.*> The limits of disclosure have not yet been tested, but in at least
one case the Court showed a willingness to order disclosure of an insured’s notification of
circumstances/claim letter to their insurer, in addition to the insurance policy itself. Such
disclosures would obviously confer a strategic advantage to plaintiffs in conducting recovery

11 Marsh, “Global Insurance Market Index — 2019 Q3" (November 2019), p. 12.
2 While there has been no judgment on that point yet, orders to that effect have been made in a number of proceedings in a
case management context.



actions. We expect the trend towards disclosure to be seen by insurers as yet another
example of Australia being an undesirable market, especially for D&O cover.

Interestingly, a decrease in the availability of D&O insurance, coupled with transparency as
to the lower limits arising from the disclosure of D&O policies to plaintiffs, may lead to a
decrease in the number of shareholder class actions being commenced — especially in
conjunction with the recent developments in class action litigation noted above. In turn, this
could ease the D&O insurance market in future.

Other noteworthy developments
Changes to whistleblower regime

From 1 July 2019, significant changes to the whistleblower regime under the Corporations
Act 2001 took effect,'® affording greater protection to whistleblowers reporting misconduct.
While the reform will create further pressure on companies in terms of ensuring compliance
and updating internal policies, the reform will provide reassurance to directors that risks may
be brought to their attention in a timely manner.

The new regime notably broadens the scope of who can make and receive a protected
disclosure and what information will qualify for protection. The regime also increases the
penalties available for breaches.

Climate change litigation

Climate change litigation is on the rise globally, including both as a tool to influence policy
making, and as a means to change corporate behaviour. In terms of total number of cases
brought before May 2019, Australia comes second in the global rankings (with 94 cases),
behind the United States (with 1023 cases). By comparison, 55 cases were commenced in
the European Union and 53 in the United Kingdom.*

There is a risk that such litigation — as has been the case in the United States — will
increasingly target corporates, for example for a failure to disclose climate risk or incorporate
climate risks in its decision-making process.

When it comes to risks arising from climate change and new technologies, the insurance
industry has been slow to offer cover. This may be related to the hardening market, and a
desire by insurers to see how these areas evolve. We expect this will be a developing area,
so watch this space.
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