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Speakers - Sarah Delon-Bouquet  

Counsel in the Paris office. 
 
Focuses on labor and employment law and the employment aspects of cross-border corporate 
transactions 

 
Expertise covers working time, employee benefits, organizing personnel representative elections and 
consulting with the works council to negotiating termination agreements. 

 
Also advises clients on EU and French data protection and privacy law compliance, as well as issues 
related to cross-border data flows and the transfer of data outside the European Union. 
 
Contact: sarah.delonbouquet@bryancave.com 
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Speakers - Martin Lüderitz  

Counsel in the Hamburg office. 
 
Advises national and international businesses on all aspects of individual and collective labor law 
and represents employers before labor courts, as well as before civil courts. 
 
Expertise includes the complex area of German works councils, including reconciliation of interests 
and social plans, and tariff agreements.  
 
Also supports employers in: the drafting of employment contracts, including post contractual non-
competition clauses; transfer of undertakings; redundancies and dismissals; and employment 
issues arising out of mergers and acquisitions (M&A) and restructurings.  
 
Also experienced in advising on pension schemes, incentive plans and Employee Stock Options. 
 
Contact: martin.luederitz@bryancave.com 
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Speakers - Federica Dendena 
Associate in the Milan affiliate office. 
 
Focuses on employment law, as well as bankruptcy law and restructuring procedures 
 
Also helps clients with issues relating to civil and commercial law, litigation, mergers and 
acquisitions, customs law, corporate data security and data privacy. 
 
Previously worked within the Department of Sony Europe Limited. 
 
Contact: federica.dendena@bryancave.com 
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Speakers - Gary Freer  

Partner in the London office. 
 

Head of the UK employment team.  
 

Chairman of the Employment Committee of the City of London Law Society.  
 

Recognized as a key individual by Chambers UK 2015. 
 

Represents clients in all aspects of employment law, including all kinds of Tribunal claims 
 

Expertise includes executive severance, team moves, unfair and wrongful dismissal, discrimination, 
transfer of undertakings (TUPE) and global mobility issues. 
 
A regular speaker and writer on employment law issues. 
 
Contact: gary.freer@bryancave.com 
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Case study 

• You are the manager of a global team of software engineers. 
One of your clients contacts you to do urgent development 
work late Friday night after business hours. The work needs to 
be handed in Monday by midday.  

• Can you contact the employees in Europe to work over the 
weekend ? You've heard about a recent right to disconnect 
and are not sure whether this would have an impact. 

6 



Introduction 

• Recent developments in France have highlighted this issue 
• Legal position is not uniform across Europe 
• Within each country some interpretation is required 
• Also important to consider cultural norms and working 

practices 
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Presenter
Presentation Notes
Let’s look at the legal position in each country, starting with France, where the issue has received the most attention



Limits on work at night and 
weekends 
• French working time: 35 hours per week 
• Special rules for exempt employees: working time schemes 

counting working time in days (« forfait jour »), against extra 
rest days (« RTTs ») 

• Limit: mandatory daily and weekly rest time 
 11 rest hours per day 
 35 consecutive hours per week (a day and a half) 

 Specific rules on work at night/Sundays/public holidays 
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Right to disconnect 
• First referred to in April 2014 in Syntec  

(Collective Labor Agreement « CLA » applicable to IT companies ):  
to complete « forfait jours » requirements 

• Introduced by El Khomri August 2016 French law 
• To validate « forfait jours » of CLAs invalidated by French Supreme Court 

• What does it mean? Right not precisely defined  
• Aim: to enable employees to benefit from their rest time/vacation periods 

and from work life balance 

• Risks:  
• Invalidity of « forfait jours » and potential overtime claims 
• Employee burnout and employer liability  
More a duty than an obligation 
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Which companies concerned by 
employee right to disconnect? 
• Companies who have more than 50 employees 

• Need to try and negotiate a company collective agreement on this right 
• Otherwise, implementation of a policy on right to disconnect 

• Companies who have « forfait jours » for exempt employees 
• Negotiate a company agreement including provisions on how to carry 

out right to disconnect 
• Define and disclose such modalities to employees 

• Measures also disclosed in guides on use of IT tools, 
training/awareness raising actions  
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Insight from Germany  
Legal Framework 
• No explicit right to disconnect, employee generally not 

obligated to be available, or check emails  
• if employer does not specifically ask for it or  
• if Working Time Act has been disregarded 

• Asking employees to be available outside regular working 
hours triggers 
• obligation to work / pay for overtime  
• rest periods from work 
• co-determination rights of Works Council (“Betriebsrat”), e.g. obligation 

to obtain explicit approval of exceptional weekend work 
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Insight from Germany  
Legal Framework 
• German Working Hours Act provides  

• 8 hours of work per day, in exceptional cases 10 hours 
• Rest period of 11 hours between end of working day and start of next 

working day 
• Limitations to work at night and on Sunday/public holidays 

• Penalties:  
• administrative offence up to 15,000 € 
• in exceptional cases custodial sentence of up to 1 year or fine 
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Insight from Italy 
Legal Framework 

• No explicit right to disconnect for employees under Italian law; 

• No explicit ban for the employer to respect the rest period of 
the employees 

• Law Project No. 2233 of 2016 (under discussion in the Italian 
Parliament) concerning the right to disconnect of «smart 
workers», workers without a specific working-time 
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Insight from Italy 
Legal Framework 
 
 

Italian rules on working time (Section 13 of Italian Law 196 of 1997, Section 3 of Italian Legislative Decree 
No. 66 of 2003, Sections 2107, 2108, 2109 of Italian Civil Code): 

• 40 hours of work per week 
• 11 hours of continuous rest per day 
• 1 day of rest per week (usually on Sunday) 
• period of holiday (usually 2 days for each month of work) 
• overtime, night work, availability (usually governed by Collective Labor 

Agreements) 
 

Collective Labor Agreements can establish different periods of work per week 
(usually lower than 40 hours per week), plan daily working hours and days of 
rest per week  
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Insight from Italy 
Legal Framework 
 

- Collective Labor Agreements and individual employment agreements can 
establish «availability periods» during daily working time for employees with 
specific functions  

- Availability period paid at a higher rate per hour; payment always due, even 
if there is no urgency during the period 

- Possible «availability on call» provided by several Collective Labor 
Agreements, to be paid at a higher hourly rate 
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Insight from the UK 
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• A worker can be trusted to decide how hard he or she wishes 
to work, provided only that: 
• he/she has opted out of the Working Time Regulations 1998; or  
• if not, that he/she works no more than an average of 48 hours in a 

working week (calculated over a 17 week period)  

• In practice many workers will wish to use their phone/device 
for non-work related communication or browsing – would not 
welcome compulsory disconnection! 
 



Insight from the UK  
Trust and Confidence 
• Any issues which may arise do so within the overall 

framework of the contract of employment: an employer must 
not behave in a way which destroys the trust and confidence 
which should exist between employer and employee 

• Bullying, in all its forms, will usually be a breach: but in 
practice, employees may be reluctant to raise a grievance or 
resign 
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What might ‘a right to 
disconnect’ mean operationally? 

• Specify in emails (in the signature block) that messages sent 
outside working hours do not require an immediate response 

• Use delayed email-sending functions 
• Encourage employees to use “out-of-office” automatic replies 
• Use pop-ups to invite employees to respect rest time 
• More extreme solutions: block servers 
• Set time during which employees working remotely may be 

reached  
• Important to provide for exceptions in the event of urgent, 

serious or significant matters 
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Insight from Germany – Solutions 

• In practice, some employers already use technical solutions 
to avoid overtime / working time issues 

e.g. 
• Block dispatch of emails during a specific time frame 
• Note in email that answer is not required prior to return to the office 
• Pop up window prior to sending the email asking whether sending 

outside working hours is required 
• Categorize emails (immediate attention, …) 
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Insight from Germany – Solutions 

• Try to argue that working for a short duration / time not 
worth mentioning (brief email, quick call) does not “count” 
as working time 

• Exceptions from Working Time Act possible in Collective 
Labor Agreement with union and/or by Works Agreement 
with Works Council 
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Insight from Germany – Solutions 

• Employment contract can also allow overtime even outside 
regular working hours => availability of employee on a case 
by case basis possible (but then paid overtime) 

• Working time account and free-time compensation for work 
outside working hours 

• Training of senior staff / employees to discipline themselves 
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Insight from Italy- Solution 

 
 

- Employer may contact employee for work at night or over the 
weekend if the Collective Labor Agreement and individual 
employment agreement provide for a period of availability 
- If there are no provisions in the Collective Labor Agreement / 

employment agreement, employer may also contact employee for 
work at night or over the weekend 
- But, no obligation for the employee to respond immediately 
- Need for employer to explain urgency of the situation to the employee 

and provide a special remuneration for overtime 
- Useful to put in place an internal policy or training on the 
management of this situation to instruct employees properly 
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Insight from the UK - Solution 
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What if I agree to help ? 
 

What if I say no ? 
 

Whether you are entitled to be 
paid overtime will depend on 
the terms of the contract.  
No automatic right to payment. 
 

• Much will depend on the precise 
circumstances, including the 
terms of the contract (which may 
in effect require you to assist).  

• Disciplinary action might be 
appropriate in some cases;  

• Employer will almost certainly be 
entitled to take it into account 
when assessing bonus, 
promotion, performance. 

 

 



Insight from the UK - Solution 

What if I have to refuse for family or health reasons ? 
• Theoretical possibility of a claim for indirect gender discrimination if 

you are female – depending on the relevant circumstances 
• If employer is aware of a history of stress related illness, it should take 

that into account 
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What to do in present case? 

Specify that this is an urgent matter requesting immediate 
work 

• Check if an on-call system exists within the company 
• Look for volunteers, preferably exempt employees 
• Check provisions of CLA on work during weekends/night 
• Make sure employees have at least one day of rest time as provided by 

law 
• Certain employees may be entitled to overtime 
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Summary 
• Try to anticipate and plan ahead 
• Recognizing the working culture and expectations of employees in Europe 

is critical 
• Within this context, applying common sense rules that respect the rights 

of employees and ensures that they are able to retain a healthy work life 
balance will usually provide a legally justifiable answer and prevent 
employees from becoming litigious 

• Enabling employees to speak up and voice concerns, and listening to 
those concerns when they are raised, is key to avoiding costly disputes 

• However, if procedures are unclear and high pressure moments lead to 
confrontation, legal advice should be sought 
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Thank you for your attention ! 
Contact us if have any questions  
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This presentation was prepared by Bryan Cave exclusively for the benefit of the persons attending the presentation and any other 
persons to whom material used in the presentation is distributed by Bryan Cave. The material used in relation to the presentation 
and any non-public information conveyed during the presentation is confidential and no part of that material or information may 
be disclosed or provided to any third party without the prior written permission of Bryan Cave. 
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