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It took Moses 40 years to lead the Israel-
ites from slavery in Egypt to the Prom-
ised Land. It took 8 ½ years to move 

on from the Department of Labor’s (DOL) 
unfortunate advisory opinion that required 
Multiple Employer Plans (MEPs) to have 
commonality among adopting 
employers in order for it to be 
considered a single employer 
plan for ERISA and Form 5500 
purposes. The SECURE Act 
changed that with the creation 
of a Pooled Employer Plan 
(PEP). Many people suggest 
that PEP is the greatest thing 
since sliced bread, even though 
it really isn’t. While the date for 
PEPs starts on January 1, this is 
something you might consider 
in offering as a plan provider. 
I’ll give you the highs and lows, 
it’s up to you to decide this is 
something worth getting into.

PEP, what’s it all about?
Everyone who read comic 

books during my generation 
knows that PEP was an Ar-
chie Comics title, now it’s 
also a pooled employer plan. 
A PEP is (1) an individual ac-
count plan (2) established or 
maintained by a “Pooled Plan 
Provider” for the purposes of 
providing benefits to the em-
ployees of two or more em-
ployers, which (3) is a plan 
described in Section 401(a) of 
the Internal Revenue Code of 
1986, as amended (the Code) 
or which consists of individ-
ual retirement accounts under Code Sec-
tion 408, and (4) includes certain speci-
fied terms in its plan document. The PEP 
definition excludes Code Section 403(b) 
plans, 457(b) governmental plans, multi-
employer plans, and defined benefit plans.

What is a Pooled Plan Provider (PPP)?
The major difference between a MEP and 

a PEP is the PPP. If we were in grade school, 
we’d have fun with that. A PPP has several 
requirements under the SECURE Act such 
as: (1) The PPP is designated by the terms 

of the PEP plan document as the named 
fiduciary, the plan administrator, and the 
person responsible for performing all ad-
ministrative duties (to make sure the PEP 
abides by ERISA and the Internal Revenue 
Code; (2) Before beginning operations as a 
PPP, the entity registers with Treasury and 

the DOL and provides such information as 
Treasury and the DOL may require; (3) The 
entity acknowledges in writing that it is the 
PEP’s named fiduciary and plan adminis-
trator; and (4) the entity is responsible for 
ensuring that all persons who handle plan 

assets, or are otherwise plan fi-
duciaries, are bonded in accor-
dance with ERISA Section 412. 
While the DOL has laid out the 
proposal on how PPPs register 
to serve as a PPP, we are wait-
ing on more guidance regard-
ing third-party administrators 
(TPAs) and financial advisors 
in serving that role and the pro-
hibited transaction rules that it 
might come close to violating. 
I have an affiliated company 
called Austin 3(16) that will 
serve as a PPP for those pro-
viders that can’t or won’t serve 
as a PPP, but want to offer it 
and avoid any possible pro-
hibited transaction rule issues.

The attractiveness of PEPs 
that comes regarding audits 
and the one bad apple rule

One of the biggest hurdles 
dealing with a MEP is the plan 
audit requirement, which oc-
curs usually when the plan 
reaches 100 participants (or 
120 under the 80-120 rule). 
The PEP has a large loophole 
where an audit isn’t required. 
The PEP you create might fall 
within the new audit exemption 
rules (no more than 1,000 par-
ticipants and no employer with 

more than 100 participants). If your PEP 
falls within that large exemption, an audit 
won’t be required. I have heard several 
providers that will make sure the PEP they 
create never falls out of that exemption. 
Another attractive feature of PEPs is that 
the elimination of the one bad apple rule 
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is part of the law that created 
them. The law states PEP’s 
tax-exempt status will not be 
jeopardized by a participat-
ing employer’s compliance 
failure so long as its plan 
document contains specified 
procedures for dealing with 
such failures. While the one 
bad apple rule is being elimi-
nated by MEPs through regu-
lation, the process to avoid it 
isn’t as clear as it is for PEPs.

Why turn a MEP into a 
PEP?

Many plan providers are 
converting their MEPs into 
PEPs and there is a simple 
reason for that. Since PEPs 
don’t need any commonal-
ity between adopting employers, some plan 
providers want to take their closed MEPs 
(association MEPs or those with ques-
tionable commonality) and turn them into 
PEPs for added flexibility in terms of add-
ing adopting employers without having any 
more concern over commonality. Perhaps 
the closed MEP is industry-specific, this 
might be the opportunity to become a PEP 
and moving past that narrow and required 
commonality. There might be financial rea-
sons why a MEP might want to branch out 
the association model. There could also be 
cost savings on the PEP model, as discussed 
above. It’s a matter of changing the plan 
document and adding a PPP as the named 
administrator, as well as contracts between 
the adopting employers and the PPP. Of 
course, these are things that I handle with 
my practice in either serving as a PPP of 
drafting the necessary service agreements. 

The problem with PEPs that I see
With January 1, 2021, people are act-

ing as if PEPs are the greatest thing sliced 
bread. I never understood the big deal about 
sliced bread (I like it unsliced at times), I 
think slice smoked salmon (or lox if you 
love salt) is the greatest thing since hand-
sliced costs double. PEPs are essentially 
Open MEPs all over again. There are slight 
differences between PEPs and Open MEPs, 
but they are mostly the same. I’m a veteran 
of the Open MEP “wars” before and after 
the DOL advisory opinion issued that put 
the kibosh on it back in May 2012. When 
I was a kid in the second grade, a friend 
in first grade had parents that owned a sta-
tionery store that offered videotape rentals. 

Then over time, video rentals started to 
grow in the early 1980s, that it eventually 
took over the entire store. It seemed in the 
mid-1980s, that everyone opened up a vid-
eo rental store until Blockbuster entered the 
New York market and killed off everyone. 
The point here is that there will be at the be-
ginning starting PEPs that will do just fine 
and most are going to fail. I believe that 
90-95% of PEPs will fail. Why? Just look 
at one number, the DOL’s proposal on PPP 
registration indicates there will be around 
3,2000 PPPs registered. There isn’t enough 
of a PEP market to feed 3,2000 PPPs. 
Most PEPs will fail because they lack the 
assets to sustain the costs of running the 
PEP, especially if an audit is required. I 
assure you that a PEP with $5 million in 
assets with multiple employers is going to 
be far more expensive than offering sin-
gle-employer plans to these adopting em-
ployers if an audit for the PEP is required.

Cannibalizing your business?
When Open MEPs were a big thing, many 

TPAs and other plan providers didn’t sup-
port them because of the concern that they 
would cannibalize their single-employer 
plan business and the likely outcome that 
the MEP wouldn’t be sufficient in asset 
size to achieve any cost savings. I have an 
Association MEP that I’m involved with 
and it’s taken almost 7 years to be north of 
$100 million in assets. That is considered 
a success because most plans never get 
beyond the threshold in order for it to be 
effective. If promoting PEPs will do you 
more harm than good by cannibalizing a 
more profitable single-employer plan busi-
ness, then I don’t have to tell you that it 

will be a bad bet. If you think 
it won’t, don’t let my words 
of caution fully dissuade you 
because you know more about 
your business than I ever will.

The idea of the Mega PEP
Every financial advisor 

might think of their own PEP 
and for most, that will be a 
mistake. Most advisors won’t 
have the book of business of 
PEP business to fully sup-
port one on their own. Large 
national advisory firms with 
dozens and dozens of advi-
sors will clearly have a better 
shot at maintaining a PEP of 
their own. I know so many 
advisory firms would love 
the chance of a PEP of their 

own, but it might a better option to join a 
Mega PEP with the ability to white label 
the solution and/or allowing the advisor 
to offer their own investment lineup as an 
ERISA §3(38) fiduciary or work with an 
existing lineup they would consider ap-
proving for their clients. TPAs should be 
concerned with how many PEP solutions 
they work with because more might be 
less if these PEPs don’t generate enough 
assets to be cost-effective. As always, 
there isn’t one solution for everyone. As 
a plan provider, you will have to figure 
out what will work and what won’t. I’ve 
been speaking to several plan providers 
about developing a Mega PEP that mul-
tiple advisors could offer as their own.


