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elcome to the first in our 
new Big Question series, 
providing an in-depth 
look at some of the key 
questions facing the PPP 
market, with direct input 
from those at the coalface 

of the industry.
Combining a survey with a roundtable 

discussion on the results, as well as expert 
analysis from our partners, this report is the first 
in a new series that will look to delve deeper 
into some of the issues that are affecting the 
PPP market around the world – and what can be 
done to tackle them. 

This report is focusing on the way in which 
collaborative approaches to working on PPP 
contracts can make real differences to the 
outcomes for those who are accessing the 
services – as well as highlighting the ways in 
which things can quickly spiral out of control if 
the public and private sectors lose that sense  
of collaboration.

Offering practical insight as well as ideas 
around how some of the biggest issues might be 
tackled, this report is an eye-opening account of 
how the more mature PPP projects are coping. 
In the UK, it is a particularly stressful time for 
many schemes, as public sector budget cuts are 
combining with an increasingly negative public 
perception and febrile political environment 
that is bringing more and more partners in 

contracts into conflict.
Instead of working together, there is an 

increasingly adversarial approach being taken in 
a number of deals.

However, the survey demonstrated that things 
are not all bad, and there are many examples of 
where relationships are working.

Similarly, while there was plenty of discussion 
at the roundtable of the importance of both 
public and private partners working at and 
developing their relationships, there were also 
examples from participants of where projects 
had gone well and the individuals involved had 
been able to work together in a spirit  
of collaboration.

The one thing that came shining through from 
both the survey and the roundtable discussion, 
however, was the importance of relationships 
and ensuring that individuals are properly 
skilled and equipped to perform the functions 
required of them in any contract. 

A failure to pass on information from one 
member of staff to another was clearly felt 
to be a major stumbling block that would 
in some cases lead to a breakdown in trust, 
communication and ultimately the relationship. 
With contracts that are running for 30 years, 
costing millions, there must surely be an 
imperative to invest in the human capital that 
will run those projects, alongside the bricks and 
mortar that can take up so much of the  
contract document. 

PAUL JARVIS  
MANAGING EDITOR

Relationship 
Building 
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Methodology:
 
The survey was sent to Partnerships Bulletin subscribers and 
promoted on social media, closing on 22 January 2018.  
In total 87 people completed the survey.

Respondents by discipline:
Technical adviser 23%

Public sector 18.3%
Asset/SPV manager 18.3%

Contractor/Equity investor 12.6%
Lawyer 5.7%

Fund manager 3.4%
Financial adviser 2.2% 

Debt providers 1%
Other 15%

Europe
62%

MENA
3%

Asia
Pacific

23%Americas
12%

Geographical split of survey respondents
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How would you describe your relationship with the key stakeholders 
in the majority of your PPP projects? 
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How collaborative would you describe the relationship between 
the SPV and the authority in the majority of your PPPs? 
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43%
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How do you see the trend of collaborative working 
between the SPV and the authority evolving?  
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Yes: 36%

No: 42%

Not sure: 22%

Almost daily: 33%

Weekly: 26%

Monthly: 26%

Few times annually: 10%

Rarely: 5%
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How does this compare to the way contracts were managed 2-3 years ago?

Considerably more reference: 21%

More reference: 38%

No change: 37%

Less reference: 4% Considerably less reference: 0%

0

20

40

60

80

100

1,000+501-1,000101-50051-1001-50

How many obligations do you manage in an average year per PPP? 

29%
23% 25%

8%
14%

0 20 40 60%

Other

Dispute resolution

Reactively, in response to issues which have arisen

Proactive contract management within your organisation – 
implementing e ective contract understanding and 

management before issues arise

Collaboratively with your contracting partners as part 
of a collaborative contract management regime

How best would you classify the reason you generally refer back to the contracts? 

8%

48%

33%

8%

3%

The more you refer back to and understand the contract, how do you view it impacts 
the ongoing management of the project?

Positive: 63%

Indi erent: 22%

Negative: 15%
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Where the relationship is not working well, what is the reason for this? 

Overall Rank

Personalities 1

Contractual issues 2

Competencies 3

Pressure from central/local government to cut costs 4

Management of payment mechanism 5

Other (please specify in comments) 6

The more you refer back to and understand the contract, how do you view it impacts 
the ongoing management of the project?

Positive: 63%

Negative: 15%



9

The Big Question Report: Is collaborative 
working improving in operational PPPs?

Yes: 82%
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Hosted by DLA Piper, the roundtable brought together experts from 
across the industry engaged in operational PPP contracts

The 
Roundtable



11

The Big Question Report: Is collaborative 
working improving in operational PPPs?

he roundtable attendees 
discussing the results of 
the survey agreed that 
educating all parties 
around a table is a key 
element to ensuring a 
good outcome on  

a contract.
“If you don’t school the people who are 

using the contract on a day-to-day basis, then 
misunderstandings will occur,” said  
Graham Spence of Community  
Health Partnerships.

As the participants looked at how contract 
management is evolving, particularly in the 
more mature UK market, there was a common 
feeling that knowledgeable, engaged and 
committed individuals are the key to the success 
of a contract. Making sure not only that the 
right individuals are in place, but also that they 
have been given the knowledge to properly 
understand and interpret the contract, were 
highlighted as key aspects.

“Contract management is more than the 
traditional ‘who did what wrong’ approach,” 
said the Ministry of Defence’s Ian Gardner. “The Tim Seabrook

Our panel of experts:
Lee Durnford Senior PFI, PPP and P3 Technical Advisor, Mott MacDonald
Richard Osborne Vice President, Macquarie
Paul Francis Managing Director, Modus
Ian Gardner Head of Infrastructure PFIs, MoD
Daniel McCarthy Stott Operations Manager, Fulcrum
Mark Henning Operations Director, Pario
Bill Taylor Institute of Collaborative Working
Graham Spence PPP Procurement Director, Community Health Partnerships
Michael McBrearty Chief Executive Officer, Hub South West Scotland
Scott Campbell Associate Director, Integer Advisory
Loraine O’Sullivan Director, WSP
Tim Seabrook Director of Collaborative Working & Transformation, Capita
Graham Thomson Chief Executive Officer, Affinitext
Alison Fagan Partner, DLA Piper
Jack Banks Senior Associate, DLA Piper
Maria Pereira Partner, DLA Piper

T
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effect of good contract management is that we 
understand how we are consuming services. 
We are able to identify opportunities to better 
manage the contract to drive the value delivered 
to the Armed Forces.”

Spence agreed that developing and 
maintaining personal relationships is important. 
“If you go and talk to people to find out what 
their concerns are, then you can get positive 
results,” he said.

However, many around the table agreed 
that for this approach to work requires buy-in 
from all parties. Again, this comes back to the 
individuals involved and the relationships that 
are created.

“People have got to want the partnership in 
the first place for it to work, and be willing and 
able to work collaboratively,” said Affinitext’s 
Graham Thomson. “So it’s not surprising that 
‘personalities’ is ranked in the survey as the top 
reason for a contract relationship not  
working well.”

“Some people are diametrically opposed to 
private involvement,” warned one participant. 
“While we in the industry should be proponents 
of private involvement, we must also recognise 
that there will be some recipients that never 
wanted it.”

Some panellists reported experiences of 
resistance in which close relationships had been 
disrupted because of a belief that there should 
be a ‘less cosy’ relationship between the public 
and private sectors – when in fact the two sides 
had been working well on the joint endeavour of 
carrying out the contract’s aims.

Bill Taylor, of the Institute of Collaborative 
Working, suggested that the question of 
personalities and individual relationships 
should be given much greater consideration 
when preparing the contract. “How robust are 
we as an industry in managing that the right 

the contract take an overly risk-averse view of 
managing the contracts – often without actually 
referring to the documents themselves.

A number of participants related stories where 
a request has been made for lenders’ permission 
to purchase small-scale additions to the interior 
of their buildings. “The relationship then breaks 
down because the client wants to know why it is 
taking three months to procure relatively minor 
works, like additional furniture,” said Hub South 
West Scotland’s Michael McBrearty.

“People are asking for approval on minor 
works even when the contract says it is not 
needed,” said Spence.

Lorraine O’Sullivan of WSP agreed. “It is a case 
of identifying what constitutes ‘minor works’. 
Often, a project company will assume that it 
needs to go to the lender for approval when the 
contract says it doesn’t.”

DLA Piper’s Jack Banks pointed out that, 
once again, the issue here comes back to 
the individuals involved. “People have the 
perception that PFI contracts are inflexible. 
But that’s not necessarily the case – it’s about 
understanding what the contract currently 
provides for, what changes are required to the 
asset or services and the knock-on impacts for 
the contract,” he explained. “People need to 
clearly articulate these requirements to enable 
efficient change.”

That comes back to the need to educate 
staff, but also points to the importance of 
focusing more on the operational phase of a 
contract when the deal is being struck. Many 
respondents to the survey said they felt that 
too much attention had been paid by those 
negotiating the contract on the way in which the 
project would be built, with little regard given 
to how the contract would be operated for the 
remaining 20 or 30 years of the deal.

people are in place?” he asked. “It’s about how 
you develop the skills and competencies of 
the leadership and individuals in terms of the 
application of collaborative working  
and behaviours.”

Despite the survey finding that there is now a 
trend towards greater reference to the contract 
than existed a few years ago, some at the 
roundtable still reported that more effort needs 
to be focused in this area, with agreement that 
many don’t refer to the contract enough.

While that can lead to failures in projects 
meeting the standards and requirements that 
are demanded of them, it is also resulting in 
situations that can cause friction between 
parties due to misunderstandings. The experts 
said there are many instances today where 
those involved in the day-to-day running of 

Paul Francis

Loraine O’Sullivan
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Seemingly 
simple issues 
can be made 
unnecessarily 

difficult

As a result, many practitioners who responded 
to the survey were keen to see a change in the 
way new contracts might be negotiated, so that 
due consideration is given to how a building 
will operate once it has been constructed. That 
work should be done as part of the negotiations 
between the preferred bidder and authority 
prior to financial close, with some respondents 
arguing that this area has only been paid lip 
service by teams eager to get on with the 
process of constructing a new building.

This plea for change was something that 
the roundtable participants also picked up 
on, suggesting that for too long in the PPP 
market, problems have not been dealt with at 
a programme level, thus resulting in problems 
resurfacing again and again.

“There is no maturity and in many cases 
contracts are repeating what has been done 

without recognising that the market has 
changed,” said one.

As the government continues its review of 
the PF2 model, many felt that now is the time 
to have a much stronger focus on learning 
the lessons of previous mistakes, both on the 
government and private sector side.

“The suite of PPP contracts can be complex 
and seemingly simple issues can be made 
unnecessarily difficult,” said Macquarie’s 
Richard Osborne. “Parties sometimes need to 
step back, engage and agree what the best way 
forward is, and then use the contract to manage  
that outcome.”

This cycle of repeating the same mistakes 
across different contracts is something that 
many agree needs to be ended if the benefits 
of PPPs are not wiped out or obscured by the 
failure to properly work together.

“I believe it essential that we get the 
appropriate experts, like those represented 
on this panel, around the table on a more 
regular basis to review the top legal, technical 
and commercial issues that keep coming up 
during the operational phase of projects,” said 
Lee Durnford of Mott MacDonald. “The review 
findings and recommendations could then be 
provided to the Infrastructure and Projects 
Authority so that it can benefit from a clear 
understanding of the issues identified and 
expert recommendations for tackling them.”

The good news, however, is that many of the 
issues raised over the course of the discussion 
are not necessarily terminal for the contract. 
When asked this question, Banks responded: 
“Absolutely they can be salvaged. The key is 
quick intervention so that things are not allowed 
to fester.”

Capita’s Tim Seabrook had some practical 
advice here, pointing to the work that he and his 
colleagues did on first arriving at the Defence 
Infrastructure Organisation. His team achieved 
the ISO 44001 certification for its collaborative  
relationship programme.

“We have utilised this strategic framework 
to develop more effective relationships with 
strategic suppliers, and as those relationships 
have matured (trust, behaviours and ways 
of working), supplier performance has also 
improved significantly,” he explained. “It 
is evident that there is a strong correlation 
between relationships and performance.”

This, then, is perhaps the message to take 
forward: educating practitioners across both 
sides of the public-private divide on exactly 
what the contract means – and maintaining that 
education whenever new staff arrive on either 
side – as well as establishing a strong culture of 
collaboration, will be key to ensuring that future 
PPP contracts do not suffer the problems of  
the past. 

Richard Osborne

Maria Pereira

Bill Taylor
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In a unique collaboration, Affinitext’s leading technology has combined with  
ICW’s (Institute for Collaborative Working) knowledge and experience, to:
• Ensure all parties are looking at the same,  

up-to-date version of the contract
• Increase visibility across relationships
• Enhance partner engagement
• Easily find all contractual obligations & 

entitlements, and automate task management
• Effectively focus capability & effort,  

and optimise resources

• Capture and share knowledge
• Integrate collaboration with the contract 

obligations, aligning the collaborative  
activity with the contract

• Embed agreed operating practice as BAU
• Ensure efficient ISO 44001 compliance
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Contracts have 
become ever-

more complex. 
Sophisticated ways 

of collaborative 
working are 

needed to keep on 
top of them

Graham Thomson 
chief executive, Affinitext

In a unique collaboration, Affinitext’s leading technology has combined with  
ICW’s (Institute for Collaborative Working) knowledge and experience, to:
• Ensure all parties are looking at the same,  

up-to-date version of the contract
• Increase visibility across relationships
• Enhance partner engagement
• Easily find all contractual obligations & 

entitlements, and automate task management
• Effectively focus capability & effort,  

and optimise resources

• Capture and share knowledge
• Integrate collaboration with the contract 

obligations, aligning the collaborative  
activity with the contract

• Embed agreed operating practice as BAU
• Ensure efficient ISO 44001 compliance
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his survey has highlighted 
how the industry is 
approaching both its 
management of contracts 
and the way in which the 
participants are working 
together to get results 

– or, in some cases, failing to do that. In my 
experience, whatever industry you’re in, working 
together is much easier than working apart.

One of the most surprising things to come 
out of the survey was that, when you look at 
people’s view of relationships, they are more 
positive than I thought it might be – and that 
seemed to be the opinion of the roundtable 
participants as well. That is a good thing for 
the market, that notwithstanding the negative 
publicity many are comfortable with  
their relationships.

However, when you look at the relationship 
between the SPV and the client – which is the 
key relationship – that is not so strong and that 
relationship seems to be viewed less favourably.

This was highlighted at the roundtable, where 
there was a common feeling that individuals 
need to be able to understand contracts and be 
on top of what is a very complex relationship.

The survey also highlighted that people 
are now referring to the contract very 
frequently, and when you compare that with 
how respondents viewed the way they used 
contracts two or three years ago, it is clear 
that the market is focusing on being better at 
working on contracts in a collaborative manner.

The traditional problem in contracts is that 
most people have tended to work in silos, so 
they will send emails to each other rather than 
working collaboratively on projects. 

However, things are changing and there is now 
a standard that underpins a more collaborative 
way of working: ISO 44001. Many in the PFI 
sector are now looking to work with this, 
especially in defence.

This is important because today’s projects are 
increasingly complex. If you think back to the 
early 20th Century, the contract for the massive 
Hoover Dam in the US was just 172 pages long 
and contained eight defined terms.

Fast-forward to building a school under PFI 
in the late 20th Century and early 21st Century, 
and you get a contract that has 13,000 pages 
and 5,000 defined terms, with cross-references 
throughout that document. The average PFI 
contract today includes 4,500 contractual 
obligations or entitlements. When parties reach 
a deal, all those requirements are  
being transferred.

That is why it is so vital to identify people that 
are willing to work collaboratively. Therefore, it 
is not surprising to find that ‘personalities’ was 
at the top of the list of reasons for a contract 
relationship not working well.

There is a formula for success here in terms of 
the people resource within organisations, and 
this is true for all areas, not just PFI: it is about 
having confident people, equipped with the best 
tools and processes. When those things are in 
place, you have the optimum chance for success.

When we are talking about ‘competent’ 
people working on an operational PFI contract, 
that means people who are technically good, 
but also have the personalities that are right for 
that environment. In a PFI context, that means 
having a collaborative approach to working. 
Lots of people don’t come from that background 
in the contracting world, which traditionally has 
the perception of being more adversarial.

Once they have these people in position, 
organisations then need to focus on the 
collaborative processes and then equip their 
employees with the tools for the best chance  
of success.

Another issue that was raised by the survey 
related to the number of obligations that 
respondents said they managed. An average PFI 
deal has 4,500 obligations, but almost a third 
said they manage only 1-50 obligations in a PPP 
contract each year.

While not all obligations in a contract will 
need managing regularly, there will be a lot in 
any given contract that need to be managed 
on quite a regular basis. If the manager is only 
managing up to 50 obligations per year, that is 
very, very light touch and the question is what 

T
is happening to the other promises that are 
contained in the contract?

Our experience is that some people have 
been managing contracts for years and are not 
on top of their obligations. When they realise 
this and start to put it right, they want to move 
forward with best practice, which can start with 
the development of a common database where 
they can manage those obligations properly and 
begin to work collaboratively.

Many people are still using old technology 
such as Microsoft Word or PDFs, which were 
invented before the internet came into common 
usage. They need to take advantage of new 
technology to manage their contracts  
more effectively.

The procuring authority has to take the lead 
here. BIM is a great example of how the public 
sector did this and the private sector then was 
forced to take that on board. The same needs to 
happen in contract management.

At the moment, the public sector spends 
a short amount of time scoping a project, a 
long time in the procurement phase, then 
doesn’t provide much resource for the contract 
management phase. It should be the exact 
opposite, with plenty of resource and time spent 
scoping a project, so that the procurement 
phase can be kept short, before plenty of 
resource is provided to manage the contract 
over the long term. 
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Identifying 
when projects 

are under most 
stress can help 

partners respond 
appropriately

Alison Fagan
partner, DLA Piper
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here are hundreds of 
operational contracts 
where experiences of 
positive delivery are 
being encountered 
every day.  However, as a 
litigator who tends to see 

only the projects that have fallen into dispute, I 
was a little surprised by the survey results to see 
how positive people’s responses were in terms 
of their relationship with stakeholders. 

There are still plenty of contracts where there 
are more problematic elements and that came 
across at the roundtable event. While there were 
some great examples of positive contracts, there 
tended to be more discussion about  
distressed projects.

So I think the second question, which found 
around 35% have a positive relationship with 
their SPV manager, is perhaps a more accurate 
picture of that key relationship, but my view on 
this is clearly informed by my role on  
distressed projects.

This survey provides a moment in time and 
a snapshot of what is going on. These are such 
long-term contracts that relationships will go 
through periods of being incredibly positive but 
sometimes will go through a more  
negative phase.

So repeating this type of survey in the future 
will be really interesting by tracking projects 
through their different phases. For example, if an 
operational project has just had a large variation 
or additional service added to it, then you might 
expect those involved to be feeling positive 
about the contract.

There are some key phases within contracts 
when tensions are likely to be at their highest 
and relationships will be put under greatest 
stress. The initial build phase is the first of these, 
because it is the biggest area of risk. Another 
one is as the defects liability expiry nears, when 
the public sector client is mobilised to check for 
any defects.

We haven’t had many contracts that have 
reached their handback phase yet, but as more 
and more of these deals come into the handback 
phase, that is going to be newly charted waters 
and another potentially risky phase.

So tracking those phases, and increasing 
collaboration in advance of those periods, 
will be useful for both the public and private 
partners to keep projects delivering positively.

There will always be areas that will crop up 
that were unexpected in a project running for 30 
years, but there are areas such as those I have 
mentioned above that can be predicted to be 
high stress areas, and the partners should be 
tracking those a bit more.

That comes down to a lessons learned 
approach across the industry: if an organisation 
has had a project that has been through the 
handback process, for example, it needs to be 

discussed how that was managed. Those lessons 
that have been learned will be invaluable for 
other countries as well.

Collating that type of information and putting 
that back into the programme, so that others 
can learn from that, is something that we could 
do better as an industry. Learning from what 
has gone before should be a key part of the way 
operational projects are run.

There is a lot going on in the industry in this 
area, with some really practical ideas of how 
relationships can be managed better. But the 
problem is that these are not being shared. What 
the industry should be doing is collaboratively 
sharing information and experience across 
projects and disputes.

There is a cautiousness about people talking. 
The negative publicity surrounding PFI in the UK 
makes everybody talk less openly, if there were 
more positive news stories in the mainstream 
press about the benefits of PFI, people would be 
more interested in joining the discussion.

The survey’s results showing an increased 
reference to contracts compared to two to 
three years ago could be interpreted as a bad 
situation, suggesting contract management 
has become a more formal and technical 
process than in the past. However, people 
understanding and using the contracts to carry 
out their obligations more rigorously should be 
better for both projects and stakeholders.

There is a process and a structure in the 

contract and the contracts are very good in 
most circumstances – they just need to be 
understood and referred to. If something is not 
working within the contract, there needs to be 
an open discussion and collaboration, followed 
by a change or variation being made to  
the contract. 

Too often parties are afraid to open up a 
contract and make a change, so they let it fester 
until it becomes a source of tension. Sometimes 
people realise that something is not working 
in a certain way and then they abandon the 
whole ethos. They shouldn’t be afraid to look at 
changing it.

Part of this is about having the right people 
in the right place, with the right knowledge and 
guidance. And that, of course, was reflected 
in the survey’s results and the roundtable 
discussion. Personalities will often dictate where 
things end up in a contract.

The key thing in a project in dispute is to 
understand the dynamics within that contract. 
Really good SPV managers can unlock problems 
quickly and deal with them. However, more 
passive SPV managers can end up exacerbating 
problems by failing to deal properly with them.

SPV managers can add value by seeing a 
problem in advance, reacting to that and then 
managing it in a way that will hopefully avoid 
it getting worse. The good SPV managers are 
doing that already. 

T
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DISPUTE AVOIDANCE & 
RESOLUTION
DISPUTE AVOIDANCE & 
RESOLUTION

BE SURE YOU KNOW WHAT’S ON 
THE HORIZON 

When issues on Projects arise, DLA Piper has a proven track record of success in 
providing contractual, practical, operational and risk management advice on distressed, 
high value or strategically critical assets during construction and throughout the 
operational phase.

DLA Piper is a global law firm operating through various separate and distinct legal entities. Further details of these entities can be found at www.dlapiper.com 
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