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Illinois taxpayers have a window of opportunity to avoid 
penalties and interest on prior year tax liabilities under the Illinois 
Tax Amnesty Program that expires November 8, 2010. The Tax 
Amnesty Program contains pitfalls as well as opportunities for 
avoiding penalties and interest for prior periods.  Payment of 
eligible tax liabilities during the amnesty period will result in 
abatement of all penalties and interest for the relevant tax period, 
but failure to pay most eligible liabilities will expose the taxpayer 
to double penalties and interest. 
 
Among the important planning opportunities under the Tax 
Amnesty Program are the following. 
 
Federal Changes 
 
Double interest and penalties will not be assessed against income 
tax liabilities arising from federal changes that are not final by 
November 8.  In addition, taxpayers can avoid interest entirely by 
paying estimated amounts of anticipated federal change liabilities 
during the amnesty period (with a true-up when the federal 
changes are final, with interest at the regular rates rather than 200 
percent interest on the true-up payment).  Accordingly, taxpayers 
that can estimate the amount of forthcoming federal tax changes 
can avoid interest charges on the corresponding Illinois income 
tax liability by paying an estimate under the amnesty program by 
November 8. 
 
Taxpayers Under Audit 
 
Taxpayers subject to an audit that cannot be completed by 
November 8 can pay an estimated amount of tax expected to be 
assessed at the close of the audit with no penalties or interest, 
with a true-up payment at the close of the audit (and double 

penalties and interest only on the true-up payment). However, 
once the audit is completed, the taxpayer’s right to contest un-
agreed on issues is limited.  If the taxpayer disagrees with any 
part of the audit results and challenges those results by a protest 
or refund claim, the taxpayer must prevail in that challenge in 
order to preserve the abatement of penalties and interest for the 
entire period involved in the dispute. If the taxpayer loses its 
challenge, double penalties and interest will apply to the entire 
amount, including the estimated amount paid during the amnesty 
period.  In general, the taxpayer will not be permitted to file 
a refund claim for overpayment of its estimated tax liability. 
 
Taxpayers not Under Audit 
 
Taxpayers that are not subject to an audit for a particular tax 
period also can file an amended return and pay an estimated 
amount of tax with respect to that period, with no penalties or 
interest due to the amnesty program. If the tax period 
subsequently is audited and the Illinois Department of Revenue 
asserts additional tax is due, the department will demand a true-
up payment at the close of the audit (and double penalties and 
interest only on the true-up payment). Although the Illinois 
Department of Revenue’s emergency regulations are not entirely 
clear on this point, it is possible that a taxpayer that is not subject 
to an audit may be permitted to file a refund claim for 
overpayment of its estimated tax liability. 
 
Use of Protest Monies Act 
 
Taxpayers under audit with matters that are eligible for the 
Protest Monies Act litigation procedure may litigate their tax 
disputes by paying the tax under protest and filing a case in 
circuit court. If the case is filed prior to the end of amnesty period 
on November 8, the relevant tax period will not be eligible for the 
amnesty program, and double penalties and interest cannot apply 
to that tax period. Protest Monies Act cases generally are filed 
after a taxpayer receives a notice of deficiency or a notice of tax 
liability, but courts have sustained the filing of the Protest Monies 
Act procedure after a taxpayer receives a proposed notice and 
also for cases in the administrative hearings division if substantial 
progress toward a hearing has not occurred. Taxpayers that are  
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eligible for the Protest Monies Act procedure can contest their tax 
liability in court without exposure to 200 percent penalties and 
interest.  The normal interest and penalties will apply. 
 
Caution! 
 
Taxpayer rights to receive refunds of tax liabilities for 
overpayments made on an estimated basis during the amnesty 
periods may be limited.  The Illinois Department of Revenue’s 
emergency amnesty regulations do not clearly delineate the 
situations in which refunds may be allowed, particularly when 
a taxpayer files an amended return and pays an estimated 
liability, and different rules may be applied depending on 
whether the taxpayer is under audit or not under audit for the tax 
period.  Practitioners are discussing these procedural issues with 
the Illinois Department of Revenue, and taxpayers that intend to 
pay estimated tax liabilities during the amnesty program to avoid 
double penalties and interests are cautioned to consider their 
refund rights carefully and to review the situation with tax 
counsel. 
 
Amnesty Program Details 
On August 16, 2010, Governor Quinn signed the latest Illinois 
Tax Amnesty Program bill into law as Public Act 96-1435.  The 
new Tax Amnesty Program adopts many features of the 2003 
amnesty program, including the carrot of a full abatement of all 
interest and penalties applicable to taxes paid under amnesty, and 
the stick of doubling penalties and interest for eligible tax 
liabilities that are not paid during the amnesty period.  However, 
the new Tax Amnesty Program also makes several important 
changes, including relief from double interest for payments made 
as the result of federal changes that are not final before the close 
of the amnesty period.  The Illinois Department of Revenue has 
issued detailed emergency regulations that interpret the new tax 
amnesty statute and clarify many issues that arose from the 2003 
amnesty program.  86 Ill. Admin. Code sec. 520.101 and 520.105 
(Emergency), 34 Ill. Reg. 15515 (October 8, 2010).  Available on 
the Illinois Department of Revenue website. 
 
The major features of the Tax Amnesty Program are as follows: 
 

▪ Amnesty payments must be made during the period 
beginning October 1 and ending November 8, 2010.  
This amnesty period straddles election day, November 2, 
which may affect the state’s ability to entertain and act 
on settlement offers late in the amnesty period.  

▪ The Tax Amnesty Program applies to tax periods ending 
after June 30, 2002, and prior to July 1, 2009. Taxes 
attributable to periods ending on or before June 30, 
2002, are not eligible for amnesty.  

▪ The Tax Amnesty Program applies to all taxes 
administered by the Illinois Department of Revenue, 
except the motor fuel tax (and not taxes that are not 
administered by the department, including the corporate 
franchise tax, unemployment tax or unclaimed property 
obligations).  

▪ Taxpayers party to civil or criminal litigation in court 
are not eligible to participate in the amnesty program.  
However, taxpayers may dismiss civil litigation in order 
to participate in the amnesty program.  

▪ Taxpayers with cases in administrative hearings may 
participate in the amnesty program by paying the full 
amount of tax in dispute or by agreeing to a settlement 
with the Illinois Department of Revenue, and failure to 
do so will result in imposition of doubled penalties and 
interest.  

As summarized above, and unlike the prior amnesty program, 
double interest and penalties will not apply to income tax 
liabilities that arise from federal audit changes that become final 
after the close of the amnesty period on November 8.  In addition, 
taxpayers may pay estimated amounts of income tax attributable 
to federal changes that have not become final.  If paid during the 
amnesty period, no interest will be due on those estimated federal 
change payments, and regular single interest will be due upon 
final payments after the federal audit is complete. 
 
Taxpayers under audit may participate in the amnesty program by 
reporting and paying the amount of an eligible liability that the 
taxpayer estimates will result from the audit, with no penalties or 
interest, and pay any remaining amount due on the conclusion of 
the audit with double penalties and interest.  However, as stated 
above, the taxpayer will be required to pay the final amount 
asserted by the auditor at the close of the audit, with double 
penalties and interest, or choose to contest the auditor’s final 
assessment and risk double penalties and interest for the entire 
amount paid for the tax period if the contest is unsuccessful. 



 
 
 
 
 

3 
 

Taxpayers Should Consider Amnesty Now 
Taxpayers with complicated situations should consult with their 
tax advisors to decide on a course of action under the Illinois Tax 
Amnesty Act.  There are numerous procedural pitfalls that may 
surprise taxpayers that pay taxes during the amnesty program, 
particularly with regard to rights to receive refunds of overpaid 
taxes. Nevertheless, the carrot of complete forgiveness of 
penalties and interest for eligible tax periods, combined with the 
200 percent penalties and interest for tax liabilities not paid 
during the amnesty program, presents a powerful incentive to pay 
under amnesty. 
 
For more information, please contact your regular McDermott 
lawyer, or:  
Fred M. Ackerson: +1 312 984 6929 fackerson@mwe.com 
Thomas H. Donohoe: +1 312 984 7797 tdonohoe@mwe.com 
 

For more information about McDermott Will & Emery visit:  
www.mwe.com 
 
IRS Circular 230 Disclosure:  To comply with requirements 
imposed by the IRS, we inform you that any U.S. federal tax 
advice contained herein (including any attachments), unless 
specifically stated otherwise, is not intended or written to be 
used, and cannot be used, for the purposes of (i) avoiding 
penalties under the Internal Revenue Code or (ii) promoting, 
marketing or recommending to another party any transaction or 
matter herein. 
 
The material in this publication may not be reproduced, in whole or part without acknowledgement 
of its source and copyright.  On the Subject is intended to provide information of general interest in 
a summary manner and should not be construed as individual legal advice. Readers should consult 
with their McDermott Will & Emery lawyer or other professional counsel before acting on the 
information contained in this publication. 
 
© 2010 McDermott Will & Emery.  The following legal entities are collectively referred to as "McDermott Will 
& Emery," "McDermott" or "the Firm":  McDermott Will & Emery LLP, McDermott Will & Emery/Stanbrook 
LLP, McDermott Will & Emery Rechtsanwälte Steuerberater LLP, MWE Steuerberatungsgesellschaft mbH, 
McDermott Will & Emery Studio Legale Associato and McDermott Will & Emery UK LLP.  McDermott Will 
& Emery has a strategic alliance with MWE China Law Offices, a separate law firm.  These entities 
coordinate their activities through service agreements.  This communication may be considered attorney 
advertising.  Previous results are not a guarantee of future outcome. 
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Office Locations 

Boston 
28 State Street  
Boston, MA  02109 
USA 
Tel:  +1 617 535 4000 
Fax:  +1 617 535 3800 

Brussels 
Rue Père Eudore Devroye 245 
1150 Brussels 
Belgium 
Tel:  +32 2 230 50 59  
Fax:  +32 2 230 57 13 
 

Chicago 
227 West Monroe Street 
Chicago, IL  60606 
USA 
Tel:  +1 312 372 2000 
Fax:  +1 312 984 7700 
 

Düsseldorf 
Stadttor 1 
40219 Düsseldorf 
Germany 
Tel:   +49 211 30211 0 
Fax:  +49 211 30211 555 
 
 

Houston 
1000 Louisiana Street, Suite 3900 
Houston, TX  77002 
USA 
Tel:  +1 713 653 1700 
Fax: +1 713 739 7592 

London 
7 Bishopsgate 
London EC2N 3AR 
United Kingdom 
Tel:  +44 20 7577 6900 
Fax:  +44 20 7577 6950 

Los Angeles 
2049 Century Park East, 38th Floor 
Los Angeles, CA  90067 
USA 
Tel:  +1 310 277 4110 
Fax: +1 310 277 4730 

Miami 
201 South Biscayne Blvd. 
Miami, FL  33131 
USA 
Tel:  +1 305 358 3500 
Fax:  +1 305 347 6500 

Milan 
Via A. Albricci, 9 
20122 Milan 
Italy 
Tel:  +39 02 89096073 
Fax:  +39 02 72095111 

Munich 
Nymphenburger Str. 3 
80335 Munich 
Germany 
Tel:  +49 89 12712 0 
Fax:  +49 89 12712 111 

New York 
340 Madison Avenue 
New York, NY 10173 
USA 
Tel:  +1 212 547 5400 
Fax:  +1 212 547 5444 

Orange County 
18191 Von Karman Avenue, Suite 500 
Irvine, CA  92612 
USA 
Tel:  +1 949 851 0633 
Fax:  +1 949 851 9348 

Shanghai 
MWE China Law Offices 
Strategic alliance with  
McDermott Will & Emery 
28th Floor Jin Mao Building 
88 Century Boulevard 
Shanghai Pudong New Area 
P.R.China 200121 
Tel: +86 21 6105 0500 
Fax: +86 21 6105 0501 
 

Rome 
Via Parigi, 11 
00185 Rome 
Italy 
Tel:  +39 06 4620241 
Fax:  +39 0648906285 
 
 
Silicon Valley 
275 Middlefield Road, Suite 100 
Menlo Park, CA  94025 
USA 
Tel:  +1 650 815 7400 
Fax:  +1 650 815 7401 

San Diego 
11682 El Camino Real, Ste. 400 
San Diego, CA  92130  
USA 
Tel: +1 858 720 3300 
Fax: +1 858 720 7800 
 
 
Washington, D.C. 
600 Thirteenth Street, N.W. 
Washington, D.C.  20005 
USA 
Tel:  +1 202 756 8000 
Fax:  +1 202 756 8087 

 


