
The ability of companies to recover costs of defending 

criminal proceedings has been severely restricted by 

the Legal Aid, Sentencing and Punishment of 

Offenders Act 2012 (the "Act"). 

CHANGES TO THE LAW 

The relevant provisions of the Act came into force on 

1 October 2012.  Previously if criminal proceedings 

against a company were discontinued or the 

company was acquitted then costs could usually be 

recovered pursuant to a Defendant's Costs Order.  As a 

result of the changes made by the Act, Defendant's 

Costs Orders can no longer be made in favour of 

companies in criminal proceedings in the Magistrates' 

and Crown Courts.   

The position of individuals is slightly different as it 

will still be possible for such defendants, when 

acquitted, to recover defence costs incurred in the 

Supreme Court, the Magistrates' Court and any 

successful appeals to the higher courts from the 

Magistrates' Court.  In the Crown Court, defendants 

will either need to apply for Legal Aid (and face the 

possibility that they may be required to pay significant 

contributions) or accept the fact that if they pay 

privately for representation and are acquitted, that 

there will be no way of recovering those costs. The 

amounts recoverable will be restricted to Legal Aid 

rates.  

Defendant's Costs Orders were previously the 

principal mechanism through which defendants 

recovered the costs of defending a prosecution 

successfully.  Although this method of recovery has 

now effectively been abolished, it will still be possible 

to recover "wasted costs” i.e. those costs incurred 

defending a prosecution as a result of any improper or 

unreasonable conduct on the part of the prosecuting 

authority's representatives.   

ANALYSIS 

The arbitrary removal of the right of a company to 

recover costs in criminal proceedings will need to be 

taken into account when assessing the potential impact 

of any prosecution. The fact that even successful 

defendants will not be able to recover costs will 

inevitably lead companies to use their best endeavours 

to avoid prosecution in the first place and/or to find 

alternative sources of funding including insurance.  

There are many ways in which companies can seek to 

avoid committing offences and/or criminal 

proceedings including: adopting, auditing and 

enforcing effective systems and procedures; taking 

legal advice at the right time regarding regulation, 

available defences, strategies and/or enforcement 

options; and engaging with the regulator in a positive 

and effective manner. 
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Often the greatest 'cost' to a company can be that 

resulting from the reputational damage associated with a 

conviction. In such circumstances, particularly with the 

Courts' powers to impose very significant fines and make 

confiscation orders on conviction, it is anticipated that 

many companies will still want to exercise their right to 

defend criminal proceedings even though the possibility 

of recovering their own costs has been severely 

curtailed.   

These changes are political and, we believe, stem from 

the government's desire to save costs in the current 

economic climate.  It is hoped that the government's 

stated intention of reducing the burden of regulation on 

business will discourage regulators from bringing 

unnecessary criminal proceedings of the type we have 

seen for a number of years although only time will tell.   

In the meantime, it is interesting to note that on the very 

day that these provisions come into force, the Health & 

Safety Executive ("HSE") were given the right to charge 

companies, even before criminal proceedings are 

commenced, for the cost of the HSE's own investigations 

of material breaches.  The current charge out rate for an 

HSE Inspector is £124 per hour.  The Legal Aid rate 

available to a solicitor defending a director in Crown 

Court proceedings is currently £49 per hour. 
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