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Discovery is at the heart of the U.S. litigation system.
In 1933, Edson Sunderland, one of the drafters of the
discovery rules embodied in the U.S. Federal Rules of
Civil Procedure (“FRCP”), wrote that the “discovery
procedure serves much the same function in the
field of law as the X-ray in the field of medicine and
surgery: to discover facts so that the outcome is not
determined by a mere “game of chance.” For U.S.
litigants, “[m]utual knowledge of all the relevant
facts gathered by both parties is essential to proper
litigation.” Hickman v. Taylor, 329 U.S. 495, 507
(1947) (Murphys, J.).

[tisa truism that the U.S. legal system provides for
more extensive production of evidence mechanisms
than most other jurisdictions around the world. The
FRCP provides litigants extensive powers to request
and compel disclosure of evidence, including pre-

trial admissions of facts and answers to allegations,
from each other and, to a lesser extent, from third
parties who are strangers to the suit. As the US
Supreme Court noted in /ntel v AMD, “[m]ost civil-
law systems lack procedures analogous to the pretrial
discovery regime operative under the Federal Rules
of Civil Procedure.” Intel Corp. v. Advanced Micro
Devices, Inc., 542 U.S. 241, 262 (2004).

How much information can a party discover?
Under FRCP 26(b)(1)(b), unless otherwise limited
by court order, parties may obtain discovery
regarding any nonprivileged matter that is relevant to
any partys claim or defense and proportionate to the
needs of the case. Further, the FRCP provide that
information within the scope of discovery need not
be admissible in evidence to be discoverable, thus
broadening the scope of what can be discovered. As
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reputation as the leading firm in litigation and white-collar
criminal defense, coupled with the firm’s unique culture,
made this an easy decision for me,” Moser said.

Sandra L. Moser, a 12-year veteran of the DOJ, hasbeen
for the last two years at the helm of the Criminal Division’s
Fraud Section — a job she left in January. In the chief role
and in prior roles at the Fraud Section, Moser oversaw the
DOJ’s enforcement of all Foreign Corrupt Practices Act

(FCPA) cases across the nation along with a broad swath
of white-collar prosecutions, including securities fraud, the
spoofing of the commodities markets, and complex cross-
border matters. “Brazil has been a very active jurisdiction in this space, and one
that has increasingly attracted DOJ’s scrutiny,” said Moser, who has joined the firm
as a partner and co-head of the firm’s Investigations, Crisis and White Collar Criminal
Defense Practice.

At DOJ, Moser personally played a lead role in investigating and prosecuting
many of the world’s largest financial institutions and their employees for manipulating
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one U.S. appellate court noted: “Few if any foreign
jurisdictions permit the scope of discovery available
in our courts.” Mees v. Buiter, 793 E3d 291, 302 (2d
Cir. 2015).

The discovery process is largely conducted
directly between the parties.  Although courts
ultimately supervise and police the process, including
by quashing requests that are unduly burdensome or
clearly irrelevant, the parties have broad powers to
discover one other’s sensitive personal and business
information and use it against each other in the
litigation. 'This presents a stark contrast to Brazilian
litigation, where the parties have considerable
discretion to select the document they wish to disclose
to the adversary.

The U.S. discovery system is also directly available
to litigants in foreign proceedings. U.S. federal law
allows an “interested party” to a foreign proceeding
(such as a foreign plaintiff or defendant in a Brazilian
litigation) to obtain discovery in the U.S. for use in
that foreign proceeding. Specifically, 28 U.S.C §
1782(a) provides as follows:

“The district [i.e., federal trial] court of the district

in which a person resides or is found may order him
to give his testimony or statement or to produce a
document or other thing for use in a proceeding in a
foreign or international tribunal.”

A Section 1782 application can be a powerful tool
for parties involved in foreign proceedings who wish
to take advantage of the broad approach to discovery
adopted by U.S. federal courts to obtain evidence (i.e.,
documents and/or deposition testimony) that they are
otherwise unable to obtain in the foreign proceedings.
Earlier this month, Quinn Emanuel succeeded in
obtaining a court order allowing Brazilian clients
to obtain documents and testimony from a person
located in the U.S. for use in a proceeding before the
Brazilian Federal Supreme Court (“STF”)—Brazil’s
highest court.

The breadth of U.S. discovery tools present
risks and opportunities to domestic and foreign
litigants alike.  Quinn Emanuel can assist you
and your business navigate the U.S. discovery system
to achieve positive outcomes in US and international

disputes. "/
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Avoid Litigation Trouble With Our Communication Tips

John Adams, one of the Founding Fathers of the
United States, once famously said that “facts are
stubborn things.” As litigation practitioners well
know, facts acquire a higher degree of stubbornness
when put in writing, particularly in electronic form.
Indeed, in today’s world, one should never assume that
an email or other electronic message is unrecoverable
simply because it has been “deleted”. Instead, one
should always assume that emails or messages will be

made public and that nothing is ever deleted for good.
This is particularly so in the United States where the
“discovery system” allows parties to obtain emails,
electronic documents, and other evidence from each
other to advance their cases. Non-parties may also
need to disclose information for use in US-based
litigation as well as foreign proceedings pursuant to
Section 1782 (a statute that allows foreign litigants to
obtain evidence from persons in the United States for



use in foreign actions).

The risk of unearthing compromising information

during the discovery process is real and has the

potential to derail one’s case. This is compounded

by cybersecurity risks, including hacking and leaks,

where information may be disclosed by outsiders.

A few helpful reminders and tips could help you

minimize these risks:

First and foremost, think before you write,
and edit before you send. Remember to use
simple and clear language when you write,
reflecting exactly what you mean, and keep all
communications professional and respectful.
Your written words may be read out of context
in the future and will be taken at face value.
Always ask yourself how would you feel if your
parents or the media saw your message. Would
you be embarrassed? Use phone calls and
in-person meetings to discuss sensitive topics
but avoid voicemail, as such records are also
discoverable.

One of the worst nightmares for trial attorneys
are the dreaded emails or messages from their
clients that read “delete this message after
reading” or “it would be best to talk by phone”
and similar suggestive warnings. Do not turn
to mobile applications that automatically delete
messages or fail to record them by default.
This may damage your litigation position as it
creates a perception that you are trying to hide
something.

It is also a bad idea to use sarcasm,
hyperbole, speculation or jokes in written
communications, given that tone and context
are often lost and can be misinterpreted. Avoid
offensive, inflammatory or profane language
at all costs. Overzealous expressions such as
“killing the competition” or “dominating the
market” can put you in trouble when facing an
antitrust or other regulatory investigation.
Never use messages to vent personal frustration
or expose internal disagreement. Talk instead.
Remember not to speculate in writing about the
cause of a potential problem or admit liability.
Use “reply all” with moderation and consider
whether each addressee should be a recipient
of your message. Be careful when copying
new people on a chain and double-check
autocompleted email addresses. Check for
incorrect attachments and limit sending those
only to the people who needs them.

* Do not mix internal and external distribution
lists, because doing so significantly heightens
the risk of inadvertent disclosure of sensitive
information. If someone was excluded from
an email chain, do not add the person again
without prior confirmation.

* Verify that the sender’s email address is correct.
Hackers often use email addresses almost
identical to trusted ones to trick a busy reader
to click on a link or respond with sensitive
information. Develop a cyber-security policy
and best practices if your organization doesn’t
have one.

* Where there is a potential dispute on the
horizon, limit written messages to the greatest
extent possible. Once litigation actually starts,
never send non-privileged communications
on the subject of the litigation. Moving
discussions to mobile applications or outside
of the organization is a mistake. Keep in mind
that text messages, intra-office messaging apps,
and social media messages (such as WhatsApp)
can be used in litigation and made public just
the same as emails, and understand that your
personal devices are also subject to discovery.

e Take  extra  care with  privileged
communications. They should not be shared
with outside parties. You should label messages
subject to the attorney-client privilege if there
is a reasonable basis for doing so, and only
distribute them internally if there is a concrete
need to know.

* Understand your organization’s retention
policies. Ideally they should deal not only
with email but also texts, messaging apps,
social media and other applications. If your
organization does not have a policy, take steps
now to ensure it is developed.

* As a final recommendation, share this piece
with your colleagues and friends. It might save
them and their lawyers significant trouble in the
future.

As the largest business litigation and arbitration
firm in the world, Quinn Emanuel has extensive
experience navigating the harsh realities of the U.S.
litigation system and using the U.S. discovery process
to our clients’” benefit. We look forward to assisting
you achieve your objectives.
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¢ We are a business litigation firm
of more than 800 lawyers — the
largest in the world devoted
solely to business litigation and
arbitration.

¢ As of February 2019, we have tried
over 2,300 cases, winning 88% of
them.

e When we represent defendants,
our trial experience gets us better
settlements or defense verdicts.

e When representing plaintiffs,
our lawyers have garnered over
$70 billion in judgments and
settlements.

¢ We have won five 9-figure jury
verdicts.

* We have also obtained forty-three

9-figure settlements and nineteen
10-figure settlements.

Prior results do not guarantee a similar outcome.

LOS ANGELES

865 S. Figueroa St.,
10¢h Floor

Los Angeles, CA 90017
+1 213-443-3000

NEW YORK

51 Madison Ave.,
22nd Floor

New York, NY 10010
+1 212-849-7000

SAN FRANCISCO

50 California St.,

22nd Floor

San Francisco, CA 94111
+1 415-875-6600

SILICON VALLEY

555 Twin Dolphin Dr.,

5th Floor

Redwood Shores, CA 94065
+1 650-801-5000

CHICAGO

191 North Wacker Dr.,
Suite 2700

Chicago, IL 60606

+1 312-705-7400

WASHINGTON, D.C.
1300 I Street NW,
Suite 900

Washington, DC 20005
+1 202-538-8000

HOUSTON

Pennzoil Place

711 Louisiana St.,
Suite 500

Houston, TX 77002
+1 713-221-7000

SEATTLE

600 University Street,
Suite 2800

Seattle, WA 98101

+1 206-905-7000

BOSTON

111 Huntington Ave.,
Suite 520

Boston, MA 02199
+1 617-712-7100

SALT LAKE CITY

60 E. South Temple,
Suite 500

Salt Lake City, UT 84111
+1 801-515-7300

TOKYO

Hibiya U-1 Bldg., 25E
1-1-7, Uchisaiwai-cho,
Chiyoda-ku

Tokyo 100-0011
Japan

+813 5510 1711

LONDON

90 High Holborn
London WCIV 6LJ
United Kingdom
+44 20 7653 2000

MANNHEIM
Mollstrafle 42
68165 Mannheim
German

+49 621 43298 6000

HAMBURG

An der Alster 3
20099 Hamburg
Germany

+49 40 89728 7000

MUNICH
Hermann-Sack-Strafle 3
80331 Munich
German

+49 89 20608 3000

PARIS

6 rue Lamennais
75008 Paris
France

+33 173 44 60 00

HONG KONG

1307-1308 Two Exchange Square
8 Connaught Place

Central Hong Kong

+852 3464 5600

SYDNEY

Level 15

111 Elizabeth Street
Sydney, NSW 2000
Australia

+61 2 9146 3500

BRUSSELS

Blue Tower
Avenue Louise 326
5th floor

1050 Brussels
Belgium

+32 2416 50 00
ZURICH

Dufourstrasse 29
8008 Ziirich
Switzerland

+41 44 253 80 00

SHANGHAI

Unit 502-503, 5th Floor, Nordic House
3 Fenyang Road, Xuhui District
Shanghai 200031

China

+86 21 3401 8600

PERTH

Level 41

108 St Georges Terrace
Perch, WA 6000
Australia

+61 8 6382 3000

STUTTGART

Biichsenstrafe 10, 4th. Floor
70173 Stuttgart

Germany

+49 711 1856 9000



