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Typically, communications between a person and their lawyer are protected by the Attorney-Client privilege, even 

if they are sent by e-mail and may erroneously reach the wrong hands. This case considered a claim of privilege 

by an employee using her employer's e-mail system to consult with her attorney.  

 

Gina Holmes was hired as an executive assistant to Paul Petrovich in early June of 2004. The employee 

handbook which Holmes admitted having read indicated that the company's computers were for company 

business only, that employees were prohibited from sending personal e-mails, that they had no right of privacy 

with regard to the communication system, and that the employer may inspect all files to confirm compliance with 

the policy and would periodically monitor the system and computers for compliance.  

 

A month after she was hired, Holmes told Petrovich that she was pregnant, and that her due date was December 

7, 2004. In August of 2004, Petrovich and Holmes became involved in a string of e-mails over Holmes' pregnancy 

and when she was going on leave in which the two each expressed concern over the other's perceptions of those 

events. Because Petrovich was concerned that Holmes might be quitting, he forwarded some of the e-mails to the 

company's payroll and human resources personnel and in-house counsel.  

 

On August 10, 2004, Holmes used the company e-mail system to contact Mendoza, an attorney she knew, asking 

for a referral to a labor specialist. There were a series of e-mails between the two discussing the issues, and 

setting up an appointment for lunch on August 11 to discuss the matter. Some of the comments in the e-mails 
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between Holmes and Mendoza were casual in nature, including having lunch, "catching up" and Mendoza viewing 

Holmes' "big belly." Following her meeting with Mendoza, on August 11, 2004, Holmes sent an e-mail that her 

employer's "feelings about my pregnancy" left her no alternative but to resign.  

 

In September of 2005, Holmes filed suit for sexual harassment, retaliation, wrongful termination, invasion of 

privacy and intentional infliction of emotional distress. The defendants successfully brought a motion for summary 

adjudication related to the sexual harassment, retaliation and wrongful termination claims, and the matter 

proceeded to trial on the invasion of privacy and emotional distress claims.  

 

At trial, the defendants introduced the e-mails between Mendoza and Holmes, for the limited purpose of 

attempting to show that Holmes had not suffered severe emotional distress, was only frustrated and annoyed, and 

filed the action at the urging of her attorney. The defendants prevailed at trial. Plaintiff appealed, claiming that the 

introduction of the e-mails as evidence, as well as the judge's instruction to the jury at the time the e-mails were 

read to the jury was improper and that the e-mails were privileged in nature.  

 

The Court of Appeal affirmed the trial court. Evidence Code Section 912(b) provides that a communication does 

not lose its privileged nature just by being sent by e-mail, where it may be seen by persons "involved in the 

delivery, facilitation or storage of electronic communication." Plaintiff argued that this meant her e-mails were 

protected by attorney client privilege and did not lose the privilege merely by being e-mailed.  

 

The Court did not agree with plaintiff's interpretation of the Evidence Code that provides that the simple act of 

sending correspondence by e-mail does not waive any privilege merely because others incidental to the e-mail 

transmission may see it. Here, Holmes sent the e-mail on her employer's e-mail system and computer. She had 

been advised that such e-mail was not private, may be monitored, and may be used only for business purposes. 

The court analogized the use of company e-mail in such situations to consulting her attorney in one of her 

employer's conference rooms, in a loud voice with the door open, yet unreasonably expecting that any 

conversations overheard would be privileged. The Court held that in both situations, there was no reasonable 

expectation of privacy in the communication.  

 

The Court was not persuaded by plaintiff's argument that "to her knowledge" the employer had never exercised 

the right to inspect her e-mail or computer, or that she had assumed she was sending private messages because 
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she had a private password to log on to her computer. The company's policy was clear, and there were 

administrative personnel with global passwords that could carry out the monitoring policy. As a result, by 

conversing with her attorney via company e-mail, plaintiff was knowingly disclosing this information to third 

parties, i.e. her employer, such that no privilege could apply.  

 

The Court of Appeal held that because these e-mails had no privilege, they were properly admitted as evidence at 

trial by the defendant, and that the judge's limiting instructions regarding the use of the same was proper. 

Judgment for the defense was affirmed.  

 

COMMENT  

Under this ruling, if an employer has expressed a policy that its computers and e-mail system are not considered 

private and are subject to being monitored, an employee can have no reasonable expectation of privacy in any e-

mails sent through that system, and thus waives any claim of privileged communication with their attorney through 

such e-mails.  

 

For a copy of the complete decision see:  

HTTP://WWW.COURTINFO.CA.GOV/OPINIONS/DOCUMENTS/C059133.PDF   
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