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I haven’t watched Stranger Things, but 
I understand that it’s a show on Netflix 
set in the 1980s. Other than that and 

that Millie Bobbie Brown is in the show, I 
have no idea what it’s about because free 
time isn’t much of a thing for me. What I 
do know is that some strange things go on 
in the retirement plan 
business that you need 
to be aware of.

Some things 
shouldn’t be based on 
an asset-based fee

An advisor asked me 
whether it was appro-
priate for an auditor to 
charge an asset-based 
fee client’s plan. For 
me, I thought that was 
odd and a question of 
reasonableness, mean-
ing whether the overall 
audit was reasonable 
to what other auditors 
provide. In my opin-
ion, an asset-based fee 
is only appropriate for 
someone to charge if 
they handle plan assets 
and I question whether 
even that is appropri-
ate. That is why you 
see many financial ad-
visors opt for a flat fee 
arrangement because 
it’s transparent and 
easy for the plan spon-
sor. As for other pro-
viders, an asset-based 
fee doesn’t make sense 
to me. For example, many third-party ad-
ministration (TPA) firms charge an asset-
based fee and I don’t think it’s appropriate 
either. In my opinion, there is no higher cost 
for a TPA to work on a 1,000-head $10 mil-
lion plan, than a $ 1,000-head $100 million 
plan.  People will claim that more assets 

create more potential liability, but there is 
a reason for malpractice and errors/omis-
sions policies. If there is a greater cost for 
plan providers to handle plans with larger 
assets, then they should just raise their 
fees. Tying a fee as a percentage of plan 
assets just doesn’t make sense for a plan 

auditor and other professionals. I charge 
one fee for plan documents and amend-
ments, my legal fees aren’t tied to assets 
and don’t increase because of the size of 
the clients. In the end, the deciding fac-
tor for fees is reasonableness, and getting 
charged for an audit with an asset-based 

fee doesn’t pass the smell test with me.

The deconversion fee
Changing TPAs is like moving. It’s some-

thing I dread and just want to do it as little as 
possible. A deconversion from one TPA to 
a conversion at another is time-consuming 

and it might dredge up 
some compliance is-
sues. Going from one 
TPA to another TPA 
brings up one of the 
dirtiest secrets in the 
retirement plan busi-
ness that the Depart-
ment of Labor (DOL) 
will eventually tackle: 
the deconversion fee. 
If you change lawyers, 
doctors, or accoun-
tants, there is no ter-
mination fee set out by 
the professional you 
fired. Yet, retirement 
plan custom is that the 
TPA being relieved of 
their duty has the right 
to charge a deconver-
sion fee. The problem 
with the deconversion 
fee is that most of the 
time, that charge is not 
specified in the con-
tract you signed when 
you hired the TPA. I 
worked at one TPA 
where the deconver-
sion fee was silent and 
it was eventually de-
cided by a co-owner on 
a whim, dependent on 

the relationship they had with the advisor 
on the plan. An advisor who had multiple 
clients would have their plan sponsor client 
get a break on it, while other advisors with 
little business with our TPA, would have 
the plan sponsor client pay through the 
nose on deconversion fees once when were 
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fired. As a plan fiduciary 
on a multiple employer 
plan, the TPA wanted to 
charge us an exorbitant 
fee to deconvert, as well 
as try to gouge us to do 
the valuation and Form 
5500 that we had paid for, 
in our annual fee. While 
that complaint is still un-
der DOL investigation, I 
anticipate that the abuses 
of deconversion fees as 
well as fees for work past 
the termination date will 
eventually be resolved. A 
well-respected retirement 
plan Industry advised that 
most fee disputes with 
TPA revolve around these 
deconversion fees, as well 
as fees for an annual valua-
tion and Form 5500 where 
the TPA was compen-
sated on an annual basis.

Promoting annuities as a 
payment option 

One of the biggest issues 
for retirement plan par-
ticipants is having enough 
money for retirement. We 
have a retirement plan cri-
sis because people aren’t saving enough for 
retirement and the fact that Social Security 
will eventually have to cut benefits or in-
crease the retirement age or increase the 
withholding tax to stay afloat. One option 
that the government has been trying to do 
is to add back the annuity option as a form 
of payment within a 401(k) plan. I’ve nev-
er been a fan of annuities or life insurance 
within a 401(k) plan because of commis-
sions and fees. As a 401(k) plan sponsor, 
you have so many bases to cover as a plan 
fiduciary. Finding an insurance company to 
procure an annuity and dealing with setting 
up is more work that you don’t need.  If 
a participant is concerned about their re-
tirement glide path and not having enough 
money through their life expectancy, they 
can take their retirement plan distribution 
and purchase an annuity on their own.

Cyber theft is becoming more of a big 
deal

I started in the retirement plan business 
in 1998, working with a Syosset-based 
TPA. We had no website at that point and 
every distribution request was done by 

paper. When we got our first website less 
than 2 years later, all it did was give you 
an account balance. As we know, times 
have changed and websites have too. Plan 
participants can request almost anything 
and do anything on their TPA’s website. 
The easier it gets for a plan participant to 
control their 401(k) account balance, it’s 
easier for cyber thieves to steal. There 
have been a few lawsuits out there against 
plan sponsors and TPAs for cybercrimes 
where plan participants have had their ac-
count balances stolen. If the TPA and plan 
sponsor is asleep at the wheel, it could 
be quite easy to steal. As a plan sponsor, 
you need to make sure that all your plan 
providers have some sort of cybersecurity 
policy and are properly insured. You also 
may need to develop your cyber security 
policy as well to make sure distributions 
for plan participants go to plan participants.

Former and missing participants are a 
headache

In an ideal world, employees who ter-
minate voluntarily or involuntarily would 
take a distribution of their account balance 
and pursue their future endeavors. Unfor-

tunately, we don’t live in 
an ideal world. If your 
plan has an involuntary 
cash-out limit, you could 
certainly contact former 
participants and tell them 
they have to take their 
money out If it is below 
the cash-out threshold 
($1000 or $5000). If their 
account balances are 
above the limit, they can 
keep the money there, 
but I suggest contacting 
them annually about their 
rights to move it from the 
plan. If they do decide to 
keep the money in their 
plan, you need to remem-
ber they almost have the 
same rights as partici-
pants currently employed 
by you. That means 
they’re entitled to plan 
education materials and 
all required notices. One 
of the forgotten aspects 
of the electronic disclo-
sure regulations is that if 
any email from a former 
employee bounces back, 
it’s necessary to follow 
up with a mailing of these 

notices. The last thing you want is a liabil-
ity threat from former employees because 
they will cause more trouble through com-
plaints to the DOL or pursue litigation than 
employees that currently work for you.


