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MEMORANDUM OF LAW 

I. Introduction 

 

 American College for the Blind (“ACB”) is the Plaintiff in a Fair Housing Act claim 

before this Court.  ACB has brought this claim to give its blind applicants a fair chance to live in 

Pleasantville and enjoy the same housing opportunities and benefits the rest of us enjoy.  The 

house on Rosewood Lane is a home to the prospective students who stay there, and the Fair 

Housing Act (“FHA”) requires the Town of Pleasantville to make reasonable accommodations, 

which it has refused to do.   

 The agreed-upon facts of this case establish that the College’s applicants have been 

discriminated against and deprived of equal opportunity to live in Pleasantville.  The College has 

requested a conditional use permit and the Town has refused to grant it, citing concerns with 

disturbing the serenity and quality of the neighborhood.  The prospective students do not 

adversely impact the neighborhood; rather, they add diversity and should not be excluded 

because of their disability.    

 When moving for summary judgment, the moving party bears the burden of informing 

the Court of the basis for its motion and establishing that there are no genuine issues of material 

fact.  Celotex Corp. v. Catrett, 477 U.S. 317, 323.  A Court must resolve all ambiguities and 

draw all reasonable inferences against the moving party.  Matsushita Elec. Indus. Co. v. Zenith 

Radio Corp., 475 U.S. 242, 255.  Because the Rosewood Lane Home is necessary to afford the 

applicants equal opportunity to live in Pleasantville and because Town’s refusal to grant the 

conditional use permit is unreasonable, the Court should grant ACB’s motion for summary 

judgment.   
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II. Statement of Facts 

 

 Since 1908, American College for the Blind has been providing higher education to the 

legally blind and has risen to the top of its field, ranked third nationwide among institutions 

dedicated to educating special needs students.  (Compl. ¶ 14.)  Competition for admission to the 

College is intense, with only about two applicants of every thirty accepted.  (Compl. ¶ 15.)  The 

Dean of the College, Dr. Joy Tweedy, testified that to select the best student body, an assessment 

of the student’s ability to adjust to living independently is critical. (Tweedy Dep. 2-3.)  ACB has 

found that this is best accomplished when applicants visit and live among peers who may 

become future classmates.  (Tweedy Dep. 3.)  At first, dorm facilities were chosen to house 

visiting applicants, but dorms are undesirable for three reasons: (1) the College has difficulty 

evaluating the applicants’ coping skills and supervising their activities, (2) applicants were less 

able to bond with potential future classmates, and (3) some applicants struggled with 

transitioning from family-style living to dorm living, and the College was unable to provide 

immediate support.  (Compl. ¶ 17.)   

 In response to the needs of its visiting applicants, in 2004, ACB chose to begin housing 

applicants in a historic on-campus home, where the family-style living helped ACB address the 

problems encountered with dorm-style visits.  (Compl. ¶ 19, 20.)  Housing prospective students 

in a family-style environment resulted in higher first-semester grades, more participation in class, 

and less reliance on counselors than students who lived on campus or did not visit at all.  

(Compl. ¶ 21.)  On average, about four of six applicants required the assistance of service 

animals.  (Compl. ¶ 19.)  “[A]pplicants who live in this setting . . . feel a true sense of personal 

accomplishment . . . [and] are measurably more confident, better prepared and all around more 

successful.”  (Tweedy Dep. 3.)   
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 Because of the success of this program, and to afford more applicants the opportunity to 

benefit from it, in 2008, ACB purchased a home at 1222 Rosewood Lane (the “Rosewood Lane 

Home”).  Eight visiting applicants and one or two faculty members stay at the Home for periods 

of about fourteen days.  (Compl. ¶ 22.)  Sunday is move-out day and Monday is move-in day.  

(Tweedy Dep. 6).  During these stays, the applicants are responsible for basic household chores 

like cooking meals and cleaning, and are encouraged to walk for transportation as much as 

possible, and on average, about four of six students required service animals.  (Tweedy Dep. 5, 

Compl. ¶ 22.)  From January through March 2008, no official of Pleasantville informed ACB of 

any violation of any zoning regulation.  (Compl. ¶ 24.)     

 Michelle Tewa, a student who stayed at the Rosewood Lane Home while applying, said 

the experience helped her prepare for the transition at school.  (Tewa Aff. 1.)   

When I arrived on campus for freshman year, I felt excited about being  with 

my new friends again.  I was not nervous about moving all my things, 

 learning how to get to a new place, or taking care of myself without my 

parents around all the time.  I knew I could do these things because I had done 

them when I lived off campus those two weeks. 

 

(Tewa Aff. 1.)  She enjoyed the interaction with the surrounding neighborhood and the 

neighborhood’s curious children.  (Tewa Aff. 1.)  “I also enjoyed meeting other people who lived 

near the house.  [Kids] had lots of questions about what it’s like to be blind.”  (Tewa Aff. 1.)  

According to Ms. Tewa, who requires the assistance of a service dog, “As it turned out, all 

[eight] of us had service dogs.  The dogs got along fine, and none of them got loose.”  (Tewa 

Aff. 1.) 

 In March 2008, Calista Carter, a neighbor, complained to the Town about the Rosewood 

Lane Home.  (Carter Dep. 2.)  Ms. Carter does not like strangers in her exclusive community.  

(Carter Dep. 2, 5.)  She feels it is disruptive when the students arrive or depart from the Home: 
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“the students bring so much stuff, it is as though they are moving in, not just visiting.”  (Carter 

Dep. 8.)  Moreover, she feels that when the applicants walk to school, “it creates quite a 

spectacle for the neighborhood and the neighborhood children.”  (Carter Dep. 9.)  The service 

dogs are particularly onerous to her, because “they bark and have to be let out to go to the 

bathroom.”  (Carter Dep. 9.)  She also claims to have observed an increase in dog feces.  (Carter 

Dep. 10.)  A dog once entered Ms. Carter’s yard and frightened her child, although no one was 

harmed.  (Carter Dep. 9, 10.)  

 The Town first alerted ACB that a problem existed when it sent a Notice of Non-

Compliance with Zoning Regulations in April 2008.  (Compl. ¶ 24.)  The Notice reflected that 

the Home was exceeding the number of unrelated adults and the number of adult dogs living in a 

single-family residence.  (Compl. ¶ 24.)  The regulation allows for up to eight unrelated persons 

and up to two adult dogs per household.  (Tompkins Aff. 2.)  On May 6, 2008, ACB applied for 

a special use permit to continue operating the Home in the way intended, but this was denied on 

August 20, 2008.  (Compl. ¶ 27.)   

 The Town Council’s reasons for denial were (1) that the presence of the prospective 

students could adversely impact the serenity of the neighborhood, (2) the moving in and out on 

alternate Sundays and Mondays disrupts the normally quiet environment, and (3) the service 

dogs would create increased noise, safety issues, and animal waste that would adversely impact 

the quality of the neighborhood.  (Tompkins Aff. ¶ 13.)  The Town Council based its decision on 

evidence from Ms. Carter, and two other neighbors, Mr. Milhouse Martindale, and Ms. Katrina 

Vanderline.  (Tompkins Aff. ¶ 12.)  All three reported heavy traffic, and Mr. Martindale and Ms. 

Carter also reported hearing excessive noise coming from the Rosewood Lane Home on two 

occasions.  (Tompkins Aff. ¶ 12.)  Overall, the Town expressed concern about a decrease in 
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property values if the Rosewood Lane Home is used in the way ACB has designed.  (Tompkins 

Aff. ¶ 13.)   

 American College for the Blind filed suit under the Fair Housing Act on September 1, 

2008.  Defendant Town answered on September 16, 2008, denying all Fair Housing Act 

allegations.   

III. Argument 

 

 The Court should grant the College’s motion for summary judgment because the 

Rosewood Lane Home is necessary to afford the blind applicants equal opportunity to enjoy a 

dwelling and because the Town has failed to make reasonable accommodations as required by 

the Fair Housing Act.  “Discrimination includes . . . a refusal to make reasonable 

accommodations in rules, policies, practices or services, when such accommodation may be 

necessary to afford such person equal opportunity to use and enjoy a dwelling.”  42 U.S.C. § 

3604(f)(3)(B) (2000).   

 The Court should find that the Rosewood Lane Home falls within the FHA’s definition of 

dwelling because the applicants who stay at Rosewood Lane view it as their home during their 

stay, and stay for a significant length of time.  Moreover, the Home is necessary to afford equal 

opportunity because without the Home, applicants will be deprived of the chance to live in 

Pleasantville.  The Town’s refusal to accommodate is unreasonable because it is based on 

unwarranted fears about disrupting the character of the neighborhood.   

 Because both parties agree on the relevant facts, there is no genuine issue of material fact.  

ACB is entitled to judgment as a matter of law.  The Court should grant ACB’s motion for 

summary judgment on the FHA claim.   
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A. The Court should find the Rosewood Lane Home is a dwelling within the 

meaning of the Fair Housing Act because the students intend to remain for a 

significant period of time and view it as a place to return to.  

 

 The FHA provides that discrimination includes a refusal to reasonably accommodate 

when “necessary to afford equal opportunity to use and enjoy a dwelling.”  42 U.S.C. § 

3604(f)(3)(B).  “Dwelling means any building, structure, or portion thereof which is occupied as, 

or designed or intended for occupancy as, a residence by one or more families.”  42 U.S.C. § 

3602(b) (2000).   The two factors that determine whether a facility is considered a dwelling 

within the Act are (1) intent to remain for any significant period of time, and (2) whether the 

facility is viewed as a place to return to.  United States v. Columbus Country Club, 915 F.2d 877, 

881 (3d Cir. 1990).  The central inquiry is whether the facility is treated as a residence, not 

merely as lodging for transient guests.  Lakeside Resort Enters. v. Bd. of Supervisors of Palmyra, 

455 F.3d 154, 159 (3rd Cir. 2006); Hovsons Inc. v. Twp. of Brick, 89 F.3d 1096, 1102 (3rd Cir. 

1996); Columbus Country Club, 915 F.2d at 881.  

 In this case, the applicants stay for two weeks, which is significant from their point of 

view.  During their time in Pleasantville, the applicants intend to return to the Rosewood Lane 

Home, because it functions as their home away from home.  Therefore, it is a dwelling under the 

Fair Housing Act.     

1. The two-week student stay in the Rosewood Lane Home is a significant 

length of time within the Fair Housing Act.   

 

 A significant period of time can range from as little as 14.8 days to the remainder of an 

elderly disabled person’s life.  Lakeside, 455 F.3d at 159; Hovsons, 89 F.3d at 1102.   In 

Lakeside, 14.8 days was the average length of a rehabilitation stay, and while some residents 

stayed longer, some stayed for less than two weeks.  455 F.3d at 159.  The Court held that even 

though two weeks was shorter than previous stays it had considered, it was “certainly longer than 
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a typical stay in a motel or a bed and breakfast, which have been held not to be dwellings under 

the Fair Housing Act . . . [and] the 14.8 day average stay was more nuanced than at first blush . . 

. .” Lakeside, 455 F.3d at 159.    

 To the applicants, the length of time spent on Rosewood Lane is significant because the 

House is their home away from home.   That visits are set at two weeks by the College does not 

lessen the independent experience of the applicants, nor does it result in them viewing the 

Rosewood Lane Home any differently than if some were able to stay longer.  For many, it is their 

first time ever away from home.  Each applicant takes on responsibilities of adjusting to life in 

new surroundings and without parental assistance.  This includes doing chores and other basic 

household tasks that would not be necessary in a hotel.  

 The nuances that led to the 14.8 day stay being considered significant in Lakeside are 

present in this case.  The Rosewood Lane Home serves the same purpose as in Lakeside facility.  

It provides a home during a two week period of significant development in the applicant’s lives, 

not merely transient lodging for a one or two night stay.  Though not a permanent residence for 

the visiting applicants, it is a home away from home just as the rehabilitation facility in Lakeside 

was.  Like in Lakeside, the applicants are at the Rosewood Lane Home for one purpose – here, to 

further assess whether they will qualify for admission to the College.  And like the rehabilitation 

patients, the applicants will not return to the Rosewood Lane Home after their visit.  The 

Lakeside facility was held to be a dwelling regardless of the fact that patients did not return after 

their visit.  

 From an applicant’s perspective, these two weeks are significant not only in length but in 

his or her development as an independent adult.  Because the same facts are present in this case 

as were in Lakeside, the two week stay is a significant length of time under the FHA.  
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2. The applicants intend to return to the Rosewood Lane Home during their 

stay because they prepare meals, interact and socialize with other 

students, and sleep at the Home.    

 

 A place that is viewed as a home during one’s stay there is a place to which one intends 

to return. Lakeside, 455 F.3d at 158; Hovsons, 89 F.3d at 1102; Columbus Country Club, 915 

F.2d at 881.  A retirement facility to care for the disabled elderly is a dwelling because “to the 

elderly persons who reside there, [it] would be their home, very often for the rest of their lives.”  

Hovsons, 89 F.3d at 1102.  Since residents at the Lakeside rehabilitation facility ate meals 

together, had visitors, decorated their rooms, and generally treated the facility as a residence, it 

was held to satisfy the “intent to return” factor.  Lakeside, 455 F.3d at 159-60.  

 Similarly, the applicants view the Rosewood Lane Home as their home during their stay.  

Though they will not remain in the home for the rest of their lives as in Hovsons, the facility is 

still a home because the applicants prepare meals and sleep there, and participate in the family-

style living that ACB creates.  And, like in Lakeside, the applicants generally treat the Home as a 

residence during their stay because they do chores and are responsible for the basic maintenance 

of the Rosewood Lane Home.    

 Like in Lakeside, here the applicants also bring personal items with them that show they 

treat the facility as home.  They bring clothing, toiletries, bedding, towels, and pillows, as well as 

dog supplies like kennels and food for the service dogs.  If they did not treat the Rosewood Lane 

Home as their home, then there would be no need for these items, which are more than basic 

living necessities that would be brought to a hotel.  Ms. Carter even testified that “the students 

bring so much stuff it is as though they are moving in, not just visiting.”  (Carter Dep. 8.)     In 

Lakeside, the residents hung pictures and treated the facility like a home.  455 F.3d at 160.  Blind 
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applicants are obviously unlikely to bring visual decorations, but nonetheless they bring personal 

items with them, like pillows and probably other mementos that make it feel like home. 

 Because of the significance of the two week stay and because the applicants treat the 

Rosewood Lane Home as a place to return to during their stay, the Court should find that the 

Home is a dwelling within the meaning of the FHA.    

B. The Court should grant the College’s motion for summary judgment on the 

reasonable accommodations claim because the Rosewood Lane Home is 

necessary to afford equal opportunity to enjoy housing, and the Town’s refusal 

to grant the conditional use permit is unreasonable.  

 

 The plaintiff bears the burden of showing that a requested accommodation is necessary to 

afford handicapped persons equal opportunity, and then the defendant bears the burden of 

showing that the accommodation is unreasonable.  Lapid-Laurel L.L.C. v. Zoning Bd. Of 

Adjustment of Scotch Plains, 284 F.3d 442, 457 (3d Cir. 2002) (holding that although a nursing 

home was necessary, the plaintiff failed to show that proposed size of facility was reasonable).  

The FHA was designed to “end the unnecessary exclusion of persons with handicaps from the 

American mainstream” and therefore, the equal opportunity to live in the housing of one’s choice 

is “valid under § 3604(f)(3)(B).”  Id. at 459-60.  See Smith & Lee Assocs. Inc. v. City of Taylor, 

102 F.3d 781, 794-95 (6th Cir. 1996) (defining equal opportunity under FHA as “giving 

handicapped individuals the right to choose to live in single-family neighborhoods, for that right 

serves to end the exclusion of the handicapped from the American mainstream”).    

 Although the Rosewood Lane Home is located off the College campus, it plays an 

important role in the evaluation and successful development of the applicants who stay there.  It 

also links the College to the surrounding Pleasantville community and fosters an inclusive 

environment.  Without a conditional use permit, the applicants will be deprived of these 
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educational benefits and equal opportunity to live in Pleasantville’s single-family neighborhood.   

The Town’s refusal to reasonably accommodate is in violation of the FHA.   

 The Court should grant ACB’s motion for summary judgment because no genuine issue 

of material fact exists as to whether the Rosewood Lane Home is necessary to afford the 

applicants equal opportunity to enjoy housing.  Moreover, the Town’s unreasonable refusal to 

accommodate by granting the permit is in violation of the FHA.  

1. The requested accommodation is necessary to afford equal opportunity 

because, without the use of the Rosewood Lane Home, the College will not 

be able to provide applicants with the invaluable experience of adjusting 

to a new lifestyle and experiences critical to their successful development. 

 

 For an accommodation to be considered necessary, it must provide therapeutic benefits 

that ameliorate the effects of a handicap.  Lapid-Laurel, 284 F.3d at 461.   

 Lapid-Laurel involved a proposed 95-bed nursing home facility to care for the elderly.  

Id. at 446.  “[T]he use variance Lapid-Laurel requested was necessary to provide the elderly 

handicapped an equal opportunity to live in a residential neighborhood . . . .”  Id. at 460.  

However, the Court held that Lapid-Laurel did not show that the size of its facility was necessary 

to afford equal opportunity, since a smaller facility could have accomplished a similar end of 

providing housing for the elderly.  Id. at 463.  Concerns with high levels of traffic congestion and 

inadequate emergency vehicle access defeated the nursing home’s claim for reasonable 

accommodation.  Id. at 462-63.   

 The Rosewood Lane Home provides valuable therapeutic benefits to the students.  Dr. 

Tweedy testified that “applicants who live in this setting . . . feel a true sense of personal 

accomplishment . . . [and] are measurably more confident, better prepared and all around more 

successful.”  (Tweedy Dep. 3.)  Additionally, the applicants are encouraged to walk to school, 

and are responsible for household chores.  New experiences and responsibilities not only help 
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ACB assess which applicants are the best qualified, but the applicants receive the benefits of 

personal growth, and  preparing them to live an independent lifestyle and achieve educational 

success helps ameliorate the effects of their handicap.   

 Additionally, integrating visiting students with the surrounding community fosters an 

inclusive environment that the FHA was designed to secure.  Ms. Tewa stated that she “enjoyed 

meeting other people who lived near the house.  Little kids in the neighborhood had lots of 

questions about what it’s like to be blind.”  (Tewa Aff. ¶ 6.)    

 The requested accommodation is necessary to give the blind applicants the chance to 

experience independent life in Pleasantville, and without an accommodation from the Town, 

fewer applicants will be able to benefit from visiting the College.   

2. The conditional use permit request is reasonable because the Rosewood 

Lane Home does not interfere significantly with traffic and because the 

level of pet waste is controllable.  

 

 In order to prove that ACB’s requested accommodation is unreasonable, the Town must 

prove that granting the variance will result in either (1) undue financial and administrative 

burdens, (2) undue hardship for the Town, or (3) a fundamental alteration of the zoning scheme.  

Hovsons, 89 F.3d at 1104.  The requested accommodation must be viewed “in the light of (1) 

effectuation of . . . assisting the handicapped, and (2) the need to impose reasonable boundaries 

in accomplishing this purpose.”  Lapid-Laurel, 284 F.3d at 462.  Service dogs that assist deaf 

individuals are per se reasonable within the meaning of the FHA.  Bronk v. Ineichen, 54 F.3d 

425, 429 (7th Cir. 1995).   

 In Hovsons, the Town of Brick’s zoning regulation excluded nursing homes from all 

residential areas.  89 F.3d at 1099.  The Court held this was a clear violation of the FHA and that 

the construction of a nursing home would not impose an undue burden on Brick or result in an 
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alteration of its zoning scheme.  Id. at 1105.  In Lapid-Laurel, the Court expressly recognized the 

necessity of a nursing home, but held that the size of the facility was not necessary and therefore 

the Town of Scotch Plains was reasonable in refusing to accommodate.  284 F.3d at 463.  In 

Bronk, a landlord was required to accommodate a deaf resident’s service dog, because the dog 

was necessary as a hearing dog.  54 F.3d at 429.    

 The facts that defeated Lapid-Laurel’s request for accommodation are not present in this 

case.  Two vans delivering or picking up children on a bi-weekly basis is not disruptive to the 

neighborhood, especially because there are 40-50 feet between homes and a large family of nine 

does not disturb other neighbors.  The traffic level here does not approach the level of concern 

about emergency vehicle and visitor access that were found to be unreasonable in Lapid-Laurel.    

 There is little reason for concern about traffic congestion or access for emergency 

vehicles on Rosewood Lane.  The applicants are picked up and dropped on Sundays and 

Mondays once every two weeks.  The College uses vans for transportation to and from the 

airport, though some applicants occasionally use taxis.  There is no reason to believe that there 

will be inadequate access for emergency vehicles at the Rosewood Lane Home because the 

occupants are no more likely to need emergency services than any other Pleasantville residents.  

Unlike in Lapid-Laurel, where the size of the facility meant significant numbers of visitors and 

emergency vehicles would need access to the facility, here there will be only two vans and an 

occasional taxi coming to the Home regularly. Moreover, because no applicant drives a car, and 

the College provides most transportation, it is highly unlikely that the presence of eight young 

adults and one or two staff members would cause any parking problems on Rosewood Lane.    

 Refusing to allow more than two adult dogs per home is unreasonable.  But, the dogs’ 

presence has caused concern among some neighbors on Rosewood Lane, particularly Ms. Carter.  
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A service dog provides necessary assistance to its blind master by navigating and alerting to 

emergencies or dangers.  The dogs are highly trained to work as eyes for their masters and to 

relieve themselves only on command.  There is little concern for excess dog waste because the 

dogs are so highly trained.    

 The Town’s decision to deny ACB a conditional use permit was based on several factors, 

but the Town has failed to show undue administrative or financial burdens, or an undue hardship.  

Only two neighbors had twice reported excessive noise, and just three neighbors had reported 

heavy traffic on alternate Sundays and Mondays.  The complaints of two or three neighbors are 

not an undue hardship for the Town to bear.  Additionally, it is unlikely that allowing eight 

students and one or two teachers in a single home would be considered a fundamental alteration 

to the zoning scheme.  

 Because it has failed to show the requested accommodation is unreasonable, this Court 

should grant ACB’s motion for summary judgment on the reasonable accommodations claim.  

IV. Conclusion 

 

 Because the applicants view the Rosewood Lane Home as their home during their stay 

and because two week visits constitute a significant length of time, the Rosewood Lane Home is 

considered a dwelling under the FHA.  Moreover, the Home is necessary to afford the College’s 

applicants equal opportunity to enjoy housing in Pleasantville.  The Town’s refusal to grant a 

conditional use permit is unreasonable.  Therefore, the American College for the Blind is entitled 

to summary judgment in its favor.   

Respectfully submitted this 3rd day of April, 2009. 


