
 

  

2012 Health Care Year in Review 
 

by Howard E. Bogard                     Reprinted with Permission from the Birmingham Medical News 

The health care events of 2012 can be properly divided into "Before" and "After":  Before the 
Supreme Court ruling on the Affordable Care Act and President Obama's re-election and After. 
Before these two events, the viability of the Act was significantly in question. Conservatives 
believed that Justice Roberts would lead a divided court into ruling the Act unconstitutional, and 
Republicans believed that with Mitt Romney in the White House the Act would be appealed in 
short order. Given those uncertainties, many health care providers, as well as those States with 
Republican leadership, took a wait-and-see approach, hoping that accountable care organizations, 
health exchanges and insurance overhauls would be avoided. 

As everyone knows, the Supreme Court upheld the Affordable Care Act. Thereafter, with the re-
election of President Obama, the waiting game ended and the largest overhaul of the U.S. health 
care system became a certainty. And so, providers and States now face the daunting task of 
preparing themselves for the full impact of the Affordable Care Act, although many Republican 
Governors continue to take a position of defiance with hopes that Congress and the President will 
make concessions. With this back-drop in mind, following are my top 10 health care developments 
for 2012. 

10. Accountable Care Organizations Continue to Increase. 
The number of accountable care organizations ("ACO") continued to grow in 2012. In April of this 
year, CMS announced the selection of 27 ACOs as the first group to participate in the Medicare 
Shared Savings Program. These ACOs include more than 10,000 physicians and 10 hospitals, and 
cover nearly 375,000 beneficiaries in 18 states. An ACO is comprised of providers who coordinate 
patient care in order to control costs, and if successful, will share in any savings as long as certain 
quality benchmarks are maintained. Major commercial payors, such as BlueCross BlueShield, Cigna 
and Aetna, have also formed commercial ACOs this year. While it remains to be seen if this model 
of care will be successful, it is clear that many hospitals, health systems and payors are embracing 
the change. 

9. Physician Medicare Reimbursement – Some Good and Some Bad.  
About a month ago, CMS released its final 2013 physician payment rule, which sets payment rates 
and related policies for next year. Under the rule, family physicians will see a 7% increase in 
payments and other primary care providers could see increases of 3% to 5%. A number of 
specialties will, however, see pay cuts next year, including cardiologists, nuclear medicine 
specialists, ophthalmologists, pathologists, physical medicine specialists and vascular surgeons. 
Particularly hard hit are pathologists, which will realize a 52% cut for the high volume technical 
component anatomic pathology code, CPT Code 88305-TC. Unless Congress acts by the end of the 
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year, the sustainable growth rate (SGR) is set to cut physician rates by 26.5% and the so-called 
"fiscal cliff" would drop payments another 2% under the sequestration agreement. 

8. New Rules for Alabama Hospitals. 
In May of this year, CMS released new Medicare hospital conditions of participation, which 
attempt to provide greater flexibility in compliance efforts, while eliminating outdated and 
ineffective provisions. At the State level, the Alabama Department of Public Health issued new 
hospital licensure rules, which address such items as hospital "authorized bed capacity", 
emergency preparedness and licensure for "non-contiguous" hospitals. Work has also started on 
new licensure rules for free-standing emergency departments, which should be completed in 
2013. 

7. Stage 2 Meaningful Use.  
In August of this year, CMS released the final rule for Stage 2 of the electronic health record 
incentive program. The rule contains 20 measures for "eligible professionals" and 19 measures for 
hospitals. Starting in 2014, hospitals and other health care providers must attest to the 
requirements to qualify for incentive payments. While Stage 1 of the program established basic 
functional aspects of EHR, Stage 2 emphasizes health information exchange between providers 
and requires that patients receive secure online access to their health information. A CMS Fact 
Sheet on the Stage 2 requirements can be obtained at http://www.cms.gov/apps/media/ 
fact_sheets.asp. 

6. New Payment Models.  
For 2012, we continued to see the promotion (and in some cases implementation) of new 
payment models. Reporting performance measures is becoming more common in order to 
maintain payment levels and/or achieve quality bonus payments. Hospitals and physicians in the 
same market are being called upon to coordinate and accept "global" payments for each patient 
episode of care. Whether it is value-based purchasing, readmission penalties or other types of 
performance-based payments, providers need to understand the new payment programs and 
decide how best to respond to the reimbursement initiatives. 

5. HIPAA Breaches and Enforcement.  
According to Health Information Privacy/Security Alert, health data breaches involving more than 
500 patients are averaging between 400 and 500 a month. In all, these breaches affect over 20 
million individuals. As of July 2012, the Office of Civil Rights, the government agency authorized to 
investigate HIPAA breaches, reported 72,684 HIPAA complaints, with 25,612 matters under active 
investigation and approximately 500 cases sent to the Department of Justice for possible criminal 
investigation. Prosecution of HIPAA violations increased significantly in 2012, with fines and 
consent decrees levied against BCBS of Tennessee, Phoenix Cardiac Surgery in Arizona, the Alaska 
Department of HHS, and Massachusetts Eye and Ear Infirmary, to name a few. Also this year, HHS 
selected KPMG to conduct HIPAA audits on 150 covered entities. The KPMG audit protocols are 
available at http://ocrnotifications.hhs.gov/hipaa.html and can be used by providers as a "self-
check list" for HIPAA compliance. Finally, in 2013 we expect the release of the long-delayed final 
HIPAA privacy and security rules, which will serve to increase compliance requirements and 
enforcement activity. 
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4. Health Care Consolidation, Restructuring and Relocation. 
Due in part to the Supreme Court's decision to uphold the fundamentals of the Affordable Care 
Act, and the shrinking margins of "stand-alone" hospitals, merger and acquisition activity in 2012 
accelerated within the health care industry. This trend was seen on both the national level and in 
Alabama, including the long-term lease of Decatur General Hospital to Huntsville Hospital. The 
State also experienced a significant increase in the number of physician practice acquisitions by 
hospitals, including the purchase of CardioVascular Associates by Brookwood Medical Center. This 
year the Jefferson County Commission voted to stop inpatient and emergency room care at 
Cooper Green Hospital and proposed instead to offer services for indigent patients through a 
network of outpatient clinics and agreements with local hospitals, including UAB. Finally, Trinity 
Medical Center continued to seek CON approval to move to the so-called "digital hospital" on 
Highway 280 in Birmingham. After bouncing around the courts, the matter is currently pending 
before the Alabama Court of Civil Appeals and is destined to wind up before the Alabama Supreme 
Court. 

3. Governor Says "No" to a State-Based Insurance Exchange and Medicaid Expansion.  
In November of this year, Governor Robert Bentley decided that Alabama would not establish its 
own health insurance exchange, thereby allowing the federal government to establish and run the 
exchange. The exchanges, which are part of the Affordable Care Act and are scheduled to begin in 
2014, are intended to make it easier to find affordable health insurance plans and to help people 
in small groups and individual insurance markets determine if they qualify for federal subsidies. 
Several other states have also elected not to establish a state-based exchange, including Ohio, 
Virginia, Kansas, Missouri, Texas, Florida, Louisiana and South Carolina. Governor Bentley also 
announced that Alabama will not expand its Medicaid program to cover an estimated 330,000 
additional low-income residents whose households are below 133% of the federal poverty level. 
As a result, Alabama will not receive additional millions in Medicaid targeted federal assistance. 

2. Fraud and Abuse Enforcement. 
It has been a very busy year for fraud and abuse regulators. In April of this year, the Department of 
Justice ("DOJ") announced a record $4 billion in healthcare fraud judgments in fiscal year 2011. In 
May, federal authorities charged 107 individuals in five cities with a $452 million Medicare fraud 
scheme, the highest amount in a single fraud bust in the three-year history of the multi-agency 
Medicare Fraud Strike Force. In July, the DOJ announced a "partnership" with private insurance 
companies to combat fraud and abuse, including Humana, UnitedHealth Group and the BlueCross 
BlueShield Association. The initiative is designed to share information and best practices to 
improve detection and prevent payment of fraudulent health care billing through information 
sharing. Similar to last year, Medicare RACs continue to collect hundreds of millions of dollars in 
overpayments. Finally, the government's enforcement efforts have been aided by the so-called 
"60 day refund rule", which was clarified this year. This rule states that a Medicare or Medicaid 
overpayment will be subject to false claims act penalties, including up to an $11,000 per claim 
penalty, if a provider or supplier fails to refund overpayments within 60 days from the date the 
overpayment is identified. 



1. Supreme Court Upholds the Affordable Care Act and President Obama Re-elected. 
The Affordable Care Act was reviewed by the United States Supreme Court this year and upheld by 
a vote of 5-4. In its opinion, the divided Court found that the Act's individual mandate was a legal 
tax within Congress' constitutional taxing authority, but that the financial penalty associated with 
the mandatory expansion of Medicaid was unconstitutional. Chief Justice John Roberts joined with 
Justices Stephen Breyer, Ruth Bader Ginsburg, Elena Kagan and Sonia Sotomayor in the majority. 
President Obama's re-election effectively ended any serious hopes that the Act would be repealed, 
although House and Senate Republicans can still use negotiations over the federal deficit and 
impending "fiscal cliff" to try and cut funding for certain parts of the Act. In 2013, we expect a 
flurry of federal regulations regarding insurance exchanges, individual mandates and other aspects 
of the Act with upcoming effective dates. 

May all of you have a happy and healthy New Year! 
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