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I recently came across a premises liability defense
verdict from the State of New York. It was an
unfortunate case — a 57-year old man was alleged to
have died as a result of a fall down some basement
stairs. While South Carolina law may differ in some
respects from New York law, an important aspect

of the case transcends state lines: a “dangerous
condition” on one’s premises is not always
dispositive of the case.

On the evening of Aug. 8, 2008, Plaintiff’s decedent
John Foley fell down a stairway that led to the
basement of a home and sustained a fatal injury of
his head. Foley’s widow sued the residence’s owner,
Andrea Garrity, and alleged that Garrity created

a dangerous condition that caused her husband’s
accident when he tripped on a bucket and mop

that had been left immediately inside the doorway
leading to the basement’s stairs. It was argued that
Foley, a houseguest, had been wandering about an
unlighted hallway and believed he was entering a
bedroom and that the mop and bucket created a
dangerous condition.

Defense counsel contended Foley died instantly and
as a result, there was no conclusive indication that
the bucket and mop caused his fall. Defense counsel
further asserted the unfortunate accident was a
result of Foley’s failure to exercise due caution in

a dark, unfamiliar foyer in which three doors were
present, and not the result of the bucket and mop.

The jury rendered a defense verdict. While the jury
did find Garrity negligently created a dangerous
condition by the placement of the bucket and

mop inside of the doorway, the jury further found
Garrity’s negligence in creating a dangerous
condition was not a substantial cause of the accident.
The parties negotiated a high/low stipulation with
damages of $900,000 and $75,000. As such,
Plaintiff recovered the stipulated minimum of
$75,000. There was no mention in the case report
about the condition and location of the bucket and
mop status post fall, but it was reported by one juror
that the jury believed Mr. Foley’s fall was a result

of mistakenly walking into the wrong doorway as
opposed to tripping on the bucket or mop.

The Wintersteen v. Food Lion case in South
Carolina stands for the proposition that property
owners are not insurers of the safety of its patron
while on the premises, and an owner is required to
use reasonable care to keep the premises in a safe
condition for invitees. To overcome a motion for
summary judgment in South Carolina, a Plaintiff
must establish the owner either created a dangerous
condition or had actual or constructive notice of

the condition yet failed to remedy it. In the present
case, it was established that the premises owner
created the condition. However, in New York, just
like South Carolina, affirmative defenses were raised
which served as a bar to the Plaintiff’s claim.



The typical defenses asserted in South Carolina
premises cases are comparative negligence,
assumption of the risk (which is considered an
element of comparative negligence), open and
obvious condition, and intervening and superseding
negligence. It appears in the present case the
jury found the dangerous and condition was not
a proximate cause of the unfortunate fall and
Foley’s own negligence in being unaware of his
surroundings was to blame. New York follows a
pure comparative negligence system, while South
Carolina follows a modified comparative negligence
system. Because the jury found the property owner
created a dangerous condition, yet found it was not
a proximate cause of the fall but his inattentiveness
was to blame, this same result would have occurred
under South Carolina law.

On its face, the facts of this case certainly presented
a risk in moving forward with trial, although the
stipulation capping damages provided some relief.
However, it was the affirmative defenses which told
the rest of the story and ultimately prevailed.
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