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United States: April – June 2018 Update 
The second quarter of 2018 ushered in a trial defeat for the US Department of Justice (DOJ) and the beginning of a new era at the Federal Trade Commission 
(FTC). In June, Judge Richard J. Leon of the US District Court for the District of Columbia denied the DOJ’s requested injunction of the AT&T/Time Warner 
acquisition. The case marked the first litigated vertical challenge by the Antitrust Division in nearly 40 years. DOJ filed a notice of appeal of the district court’s 
decision. At the FTC, four new commissioners were sworn in in May, with a fifth to join upon the approval of current commissioner Maureen Ohlhausen to the 
US Court of Federal Claims. With the transition nearly complete, new FTC Chairman Joseph Simons announced plans to re-examine and modernize the 
FTC’s approach to competition and consumer protection laws, possibly charting a new course for FTC antitrust enforcement. 

 

EU: April – June 2018 Update  
In this quarter, we saw two significant developments concerning the issue of gun-jumping. First, the Court of Justice of the European Union (CJEU) clarified 
the scope of the gun-jumping prohibition, ruling that a gun-jumping act can only be regarded as the implementation of a merger if it contributes to a change in 
control over the target. Second, the European Commission (EC) imposed a €124.5 million fine on Altice for having breached the notification and the standstill 
obligations enshrined in the EUMR by gun-jumping. The EC also issued two clearance decisions following Phase II investigations in the area of information 
service activities and the manufacture of basic metals.  
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Snapshot of Events (Legislation/Agency Remarks/Speeches/News, etc.) 
United States 

 FTC Vacancies Filled 

In late April, the Senate confirmed five nominees to the FTC. Joseph Simons was sworn in as Chairman of the Commission on May 1 and Noah 
Joshua Phillips, Kelly Slaughter and Rohit Chopra have joined Mr. Simons as commissioners. Christine Wilson has also been confirmed, but will only 
take a seat if current commissioner Maureen Ohlhausen’s nomination as a federal judge on the US Court of Federal Claims is confirmed.  

 2017 HSR Report Shows 12% Increase in Notifications 

In April, the FTC and DOJ released the agencies’ 40th Annual HSR Report, providing HSR Premerger Notification data for fiscal year 2017. The 
agencies reviewed 2,052 HSR reportable transactions during fiscal year 2017, a 12% increase from 2016. The agencies undertook 39 merger 
challenges in fiscal year 2017 (21 by the FTC and 18 by the DOJ). Of the 21 merger enforcement actions brought by the FTC in in fiscal year 2017, 14 
resulted in consent orders, six resulted in the transaction being abandoned or restructured, and the FTC initiated administrative and federal court 
litigation against one transaction. Of the 18 merger enforcement actions brought by the DOJ, nine resulted in settlement, seven resulted in the 
transaction being abandoned or restructured, and two cases were litigated. Overall, the percent of transactions in which the agencies issued a Second 
Request decreased from 3% in 2016 to 2.6% in 2017. 

 FTC Chairman Simons Announces Competition and Consumer Protection Hearings 

In June, newly appointed FTC Chairman Joseph Simons announced that the FTC will host a series of multi-day, multi-part public hearings in 
September 2018 to consider whether broad-based changes in the economy, evolving business practices, new technologies and international 
developments warrant adjustments to competition and consumer protection law, enforcement priorities and policy. The events will be known as the 
“Hearings on Competition and Consumer Protection in the 21st Century.” 

 House Passes Bill to Change FTC’s Merger Reviews 

In early May, the US House of Representatives passed a bill aimed at aligning the DOJ’s and FTC’s merger processes, called the Standard Merger 
and Acquisition Reviews Through Equal Rules, or SMARTER, Act. The bill would eliminate the FTC’s ability to challenge a merger administratively and 
would require challenges to be conducted in federal court instead. In addition, the bill would require the FTC to satisfy the same standard that the DOJ 
is subject to for an injunction. The bill will now be considered by the Senate. 
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 DOJ and FTC Continue to Emphasize That Behavioral Remedies Will Only Be Accepted in Unique Circumstances 

In the Bayer/Monsanto transaction, the DOJ required a structural fix to address vertical issues. In addition, for one horizontal overlap where the EC 
accepted a license, the DOJ instead required the parties to divest the business. In the Northrop Grumman/Orbital transaction, the FTC accepted a 
behavioral remedy to address a vertical issue, but publicly stated that a behavioral remedy was only appropriate because of the unique nature of the 
defense industry and the DOD’s monitoring of the remedy. 

 DOJ Announces Initiative to Terminate “Legacy” Antitrust Judgments 

As part of its broader initiative to decrease its involvement in behavioral remedies, the DOJ announced an initiative in April to terminate outdated 
antitrust judgments. In 1979, the DOJ adopted the general practice of including sunset provisions that automatically terminate judgments, usually 10 
years from entry. Despite that measure, nearly 1,300 “legacy” judgments remain open. The DOJ will review all of its legacy judgments to identify those 
that no longer serve to protect competition, and has already assigned each judgment to a DOJ attorney. The DOJ will post each case it deems 
obsolete on a public website, allowing the public 30 days for comment. Following the comment period, if the DOJ still believes termination is 
appropriate, it will seek to terminate the judgment by filing a motion with the appropriate court. 

European Union 

 Deputy Director General for Mergers Mosso Sets Out Requirements for Remedies in Innovation Cases 

During his speech at the ABA Section of Antitrust Law Spring Meeting in Washington on April 12, Deputy Director General for Mergers Carles Esteva 
Mosso described the EC’s current approach to the assessment of innovation concerns. Mosso noted that the EC’s interventions based on innovation 
concerns remain relatively rare by pointing out that innovation concerns were identified only in 10 out of 73 cases in which the EC intervened between 
2015 and 2017. He also stressed that “it would not be appropriate to establish any legal or economic presumption that a horizontal merger will have a 
negative impact on innovation.” In setting out the requirements for remedies in innovation cases—which are “almost invariably structural”—he noted 
that “[a]s a rule of thumb, the transfer should encompass a standalone R&D organisation/unit.” 

 German Chancellor Merkel Calls for an Overhaul of EU Competition Rules to Help Build Global Champions 

On June 6, German Chancellor Angela Merkel briefed Members of the European Parliament from her own European People’s Party on her priorities to 
reform the EU. In particular, she called for an overhaul of the EU’s competition rules. She noted that “[w]e need global champions. But our European 
competition law does not help us sufficiently to build them.” Two days later, Siemens and Alstom notified the proposed merger of their rail operations 
to create a European champion.  
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Snapshot of Enforcement Actions  
United States (Timing from Signing to Consent or Investigation Closing) 
 
 
 
 
 
 
 
 
  
 
 
 
 
 
European Union (Timing from Signing to Clearance) 
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Seeds and herbicides ($62.5 billion) 

Construction aggregates ($1.63 billion) 

Basic metals and fabricated metal products ($1.8 billion) 

Broadcasting and telecommunications ($9.4 billion) 

Aircraft components ($23 billion) 

Seeds and herbicides ($7 billion) 

Motor vehicle parts (deal value unknown) 

Portland cement, sand and gravel, and crushed limestone ($3.5 billion) 

Missile systems ($9.2 billion) 

Generic pharmaceuticals ($1.45 billion) 

Cable sports programming ($71.3 billion) 

Chloride-based titanium dioxide ($1.67 billion) 
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Significant Trials 

PARTIES AGENCY COURT 
MARKETS / 
STRUCTURE 
(AS AGENCY 
ALLEGED) 

MAJOR ISSUES OBSERVATIONS 

United States 

AT&T / Time 
Warner / DirecTV 

DOJ US District 
Court for the 
District of 
Columbia 

Television 
content 
production and 
distribution 

Vertical 
transaction 

Would vertical 
integration of 
content production 
and distribution 
provide increased 
negotiating leverage 
(and thereby raise 
prices)? 

On June 12, District Court Judge Richard J. Leon released his opinion, ruling for AT&T and Time 
Warner and rejecting the DOJ’s argument that the merger would increase consumer pay-TV rates. 
The DOJ’s main theory in the case was that the combination of AT&T’s video distribution services 
and Time Warner’s video content would provide Time Warner with increased bargaining leverage 
when negotiating with other video distributors who are AT&T’s competitors. Judge Leon held that 
the facts did not support a finding that the transaction would lead to a substantial lessening of 
competition. The case demonstrates that the DOJ faces a high burden to prove harm to competition 
in vertical cases, particularly given the efficiencies that typically result from vertical transactions. 
The DOJ will need a strong factual record in support of its case to have success in litigating a 
vertical transaction. DOJ has appealed. 

Tronox / Cristal 
USA 

FTC Administrative 
complaint 

Chloride process 
titanium dioxide 

Will the merger 
between two of the 
largest suppliers of 
titanium dioxide 
significantly reduce 
competition in the 
North American 
market? 

The FTC filed an administrative complaint in December 2017 alleging that the proposed acquisition 
would combine two of the three largest producers of titanium dioxide manufactured through the 
chloride process in the United States and Canada. Trial commenced before an FTC administrative 
law judge on May 18 and concluded on June 22 with testimony from 19 fact witnesses and 4 expert 
witnesses. The parties are expected to file post-trial briefs in August. In the meantime, the EC 
cleared the transaction in Europe with divestitures. Following EC clearance, on July 10, the FTC 
sought an injunction in federal court preventing the parties from closing the transaction. The federal 
trial will begin in August. 

Ottobock 
HealthCare / FIH 
Group Holdings 

FTC Administrative 
complaint 

Microprocessor 
prosthetic knees 

Does a negotiated 
divestiture of FIH’s 
microprocessor 
controlled prosthetic 
knee business 
remedy FTC’s 
argument that a 
consummated 
merger of FIH Group 
by Ottobock harmed 
competition? 

The FTC’s administrative complaint alleges that the consummated merger eliminated head-to-head 
competition between the two companies, removing a significant and disruptive competitor, and 
increasing Ottobock’s allegedly anti-competitive position in microprocessor-prosthetic knees. On 
June 19, Ottobock filed a motion to withdraw the matter from adjudication claiming that its “planned 
divestiture of the microprocessor controlled prosthetic knee business of [FIH] addresses any 
conceivable anticompetitive effect.” The FTC denied this motion because FTC staff asserted that 
the planned divestiture would not completely remedy the effects of the allegedly unlawful 
merger. The parties filed pre-trial briefs in late-June/early-July and trail commenced on July 10. 
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PARTIES AGENCY COURT 
MARKETS / 
STRUCTURE 
(AS AGENCY 
ALLEGED) 

MAJOR ISSUES OBSERVATIONS 

Sanford Health / 
Sanford 
Bismarck / Mid 
Dakota Clinic, 
P.C. 

FTC Eighth Circuit  Four physician 
specialty 
markets: adult 
primary care, 
pediatric, 
OB/GYN, and 
general surgery 

Does the acquisition 
of this physician 
group by the 
Sanford Health 
system result in 
anticompetitive 
effects by combining 
too many providers 
in each category 
under Sanford 
Health’s control? 

The FTC, along with the North Dakota Attorney General, filed a complaint on June 23, 2017, to 
block the proposed acquisition of Mid Dakota Clinic by Sanford Health. The FTC alleged 
anticompetitive effects in four separate physician specialty markets in the Bismarck-Manden, North 
Dakota area: adult primary care; pediatric; OB/GYN; and general surgery. After the FTC won a 
motion for a preliminary injunction in December, defendants appealed the ruling to the Eighth 
Circuit. The appeal was selected for an oral argument, but no date has been assigned. 

Wilhelmsen 
Maritime 
Services AS / 
Drew Marine 
Intermediate II 
B.V. 

FTC US District 
Court for the 
District of 
Columbia; 
Administrative 
complaint 

Marine water 
treatment 
chemicals and 
services 

Combination of 
largest and 
second largest 
suppliers 

Will the merger 
between two largest 
marine chemical and 
service providers 
substantially harm 
competition? 

The FTC complaint alleges that this proposed merger would combine the largest and second-
largest suppliers of marine water treatment chemicals and services to global fleets. In February, the 
FTC sought a preliminary injunction preventing the parties from closing the transaction. The 3-week 
preliminary injunction hearing ended on June 18. District Court Judge Tanya S. Chutkan granted 
the FTC’s preliminary injunction on July 21. 

European Union      

Deutsche 
Lufthansa AG 

 

EC General Court 
of the 
European 
Union 

Air transport  Did the EC fulfill the 
obligation to 
carefully examine a 
request for the 
waiver of 
commitments? 

The GC annulled the EC’s decision of July 25, 2016, rejecting Lufthansa’s request for a waiver of 
certain commitments rendered binding by the EC’s decision of July 4, 2005, conditionally clearing 
the acquisition by Lufthansa of Swiss International Air Lines Ltd, in so far as it concerns the Zurich-
Stockholm route. The GC acknowledged that the EC has a margin of discretion in the assessment 
of a waiver request entailing complex economic assessments. However, the GC found that the EC 
had failed to fulfill the obligation to undertake a careful examination of Lufthansa’s request for a 
waiver of fare commitments.  

Altice / PT 
Portugal 

 

EC N/A Telecommunicati
ons 

Gun jumping - 
Breach of 
notification / 
standstill obligations 

The EC imposed a €124.5 million fine on Altice for implementing its acquisition of PT Portugal 
before approval by the EC and, in some instances, even before notification. The EC concluded that 
(1) certain provisions of the purchase agreement resulted in Altice acquiring the legal right to 
exercise decisive influence over PT Portugal, and (2) in certain cases, Altice actually exercised 
decisive influence over aspects of PT Portugal's business.  
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PARTIES AGENCY COURT 
MARKETS / 
STRUCTURE 
(AS AGENCY 
ALLEGED) 

MAJOR ISSUES OBSERVATIONS 

Ernst & Young  

 

Konkurren
cerådet 
(Denmark) 

Court of 
Justice for the 
European 
Union 

Financial service 
activities, except 
insurance and 
pension funding 

Gun jumping – 
Scope of the 
standstill obligation 

The CJEU ruled that a concentration within the meaning of the EUMR is implemented only by a 
measure which, in whole or in part, in fact or in law, contributes to a change in control over the 
target undertaking. The CJEU found, in particular, that the termination of a cooperation agreement 
between KPMG Denmark and KPMG International (third party) may not be regarded as bringing 
about the implementation of a concentration, because the termination of the agreement did not lead 
to a change of control. In this case, Ernst & Young did not have the possibility of exercising 
“decisive influence” over KPMG Denmark as a result of the termination of the cooperation 
agreement.  

 
 
 
 
 
Significant US Consent Orders / Investigation Closing with Agency Statements 
 

BUYER TARGET 
INDUSTRY / 
STRUCTURE (AS 
AGENCY ALLEGED) 

SIGNING TO 
CONSENT AGENCY DETAILS1 BUYER UPFRONT 

United States 

CRH plc Ash Grove Cement 
Company 

Portland cement, sand 
and gravel, and 
crushed limestone 

 

9 months FTC The FTC alleged that construction company CRH 
plc’s acquisition of Ash Grove Cement Company 
would harm competition in the markets for 
Portland cement in Montana; sand and gravel in 
portions of Nebraska and Iowa; and crushed 
limestone in Johnson County, Kansas. To resolve 
these concerns, CRH divested a cement plant, 
two sand-and-gravel plants, one sand-and-gravel 
pit, three limestone quarries, and two hot-mix 
asphalt plants. 

Yes 

                                                 
 
1 The information in this column summarizes the government’s allegations. McDermott Will & Emery LLP offers no independent view on these allegations. 
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BUYER TARGET 
INDUSTRY / 
STRUCTURE (AS 
AGENCY ALLEGED) 

SIGNING TO 
CONSENT AGENCY DETAILS1 BUYER UPFRONT 

Northrop Grumman Orbital ATK Missile systems 8.5 months FTC Northrop Grumman supplies the US government 
with missile systems, and Orbital ATK is a premier 
supplier of solid rocket motors, which propel 
missiles to their intended targets. The FTC’s 
complaint alleged that Northrop’s proposed 
acquisition of Orbital ATK would reduce 
competition in the market for missile systems 
purchased by the US government. Northrop has 
agreed to supply solid rocket motors to 
competitors on a non-discriminatory basis.  

N/A 

Amneal 
Pharmaceuticals 

Impax Laboratories Generic 
pharmaceuticals 

6.5 months FTC The FTC alleges that the acquisition would likely 
harm future competition in US markets for seven 
generic drug products and current competition in 
US markets for three generic drug products. In the 
three generic drug markets in which current 
competition would likely be harmed, the number 
of competitors would be reduced from five to four 
or four to three. In the seven generic drug markets 
where future competition would likely be harmed, 
there are few suppliers capable of entering the 
market in the near future. Amneal and Impax will 
divest Impax’s rights and assets for 10 products to 
three other companies.  

Yes 

Martin Marietta 
Materials 

Bluegrass Materials Construction 
aggregates 

10 months DOJ The DOJ alleged that the acquisition would likely 
substantially lessen competition for DOT-qualified 
aggregate in and immediately around Forsyth and 
north Fulton County, Georgia, and in and 
immediately around Washington County, 
Maryland. Martin Marietta agreed to divest 
quarries in Forsyth, Georgia and Hagerstown, 
Maryland.  

Yes for Forsyth, Georgia 

No for Hagerstown, Maryland 
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BUYER TARGET 
INDUSTRY / 
STRUCTURE (AS 
AGENCY ALLEGED) 

SIGNING TO 
CONSENT AGENCY DETAILS1 BUYER UPFRONT 

CRH plc Pounding Mill Construction 
aggregates and 
asphalt concrete 

Letter of Intent 
signed in June 
2014; length of 
DOJ review is 
unclear 

DOJ The DOJ alleged that the acquisition would likely 
substantially lessen competition for the supply of 
aggregate and asphalt concrete in southern West 
Virginia. In the market for the supply of asphalt 
concrete in southern West Virginia, CRH faces 
only one small new entrant, which has a small but 
growing market share. However, that firm 
procures aggregate from Pounding Mill. That new 
entrant has no other competitors to turn to for 
aggregate. Pounding Mill agreed to divest its 
Rocky Gap quarry in Rocky Gap, West Virginia. 

Yes 

Bayer Monsanto Seeds and herbicides 20 months DOJ The DOJ alleged that the acquisition would harm 
competition across a broad range of agricultural 
products. In particular, the DOJ expressed 
concern that the transaction would cause: (1) 
reduced competition in the development and use 
of herbicide-resistant cotton, canola and 
soybeans; (2) reduced R&D into new genetically 
modified agricultural products as a result of lower 
competition; and (3) foreclosure resulting from 
vertical integration of Monsanto’s seed business 
and Bayer’s seed treatment business. Bayer will 
divest businesses and assets collectively worth 
approximately $9 billion to BASF. Specifically, 
Bayer will divest to BASF its businesses that 
compete with Monsanto, the Bayer seed 
treatment business that Monsanto’s competitors 
rely on, and assets supporting those businesses. 
The divestments largely resemble those already 
agreed to with the EC. 

Yes 

The Walt Disney 
Company 

Twenty-First Century 
Fox 

Cable sports 
programming 

6 months DOJ The DOJ alleged that Disney and Fox compete to 
sell cable sports programming to multichannel 
video programming distributors (MVPDs) in a 
number of geographic markets. The DOJ claimed 
that the transaction would likely result in higher 
prices for cable sports programming licensed to 
the MVPDs. Disney agreed to divest 22 of Fox’s 
regional sports networks. 

No 
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Significant EC Clearance Decisions 

BUYER TARGET INDUSTRY  SIGNING TO 
CLEARANCE AGENCY DETAILS2 BUYER 

UPFRONT 

European Union 

Liberty Global 

 

Ziggo Broadcasting and 
telecommunications 

7.5 months 
(annulment to 
clearance) 

EC The EC reapproved the acquisition of Ziggo by Liberty 
Global, subject to conditions, following the annulment by 
the GC of the initial approval in October 2017 on the ground 
that the EC did not fully state the reasons for concluding 
that the merger would not lead to vertical anti-competitive 
effects on the potential market for premium pay TV sports 
channels. The reassessment confirmed that there are no 
concerns on this potential market, which the EC believes is 
now fully reasoned in its re-adopted decision. 

N/A 

ArcelorMittal 

 

Ilva Basic metal and 
fabricated metal 
products 

11 months EC The EC had concerns that the transaction as notified would 
have resulted in higher prices for European customers for 
hot rolled, cold rolled and galvanised flat carbon steel. The 
merged entity would have controlled over 40% of 
production capacity for these products, with a far larger 
market share than any of its competitors in Europe. The EC 
also found that imports were not a sufficiently strong and 
stable alternative to fully offset the likely negative effects on 
price post-merger.  

To address these concerns, ArcelorMittal proposed a set of 
commitments, including the divestiture of an extensive 
package of production assets and a number of distribution 
assets, as well as the removal of ArcelorMittal’s junior bid 
partner (an Italian steel processor) from the consortium 
purchasing Ilva.  

No 

                                                 
 
2 The information in this column summarizes the government’s allegations. McDermott Will & Emery LLP offers no independent view on these allegations. 
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BUYER TARGET INDUSTRY  SIGNING TO 
CLEARANCE AGENCY DETAILS2 BUYER 

UPFRONT 

Accuride 

 

Mefro Wheels Parts and 
accessories for 
motor vehicles 

10 months EC The EC had concerns that the transaction would have 
created the largest player on the market with a combined 
market share of more than 60% and with only one other 
supplier in the market. It would furthermore have 
significantly limited the choice of suppliers for customers, 
potentially limiting their ability to resist price increases. The 
EC concluded that suppliers not currently present in Europe 
do not exert sufficient competitive constraints and are not 
expected to become a significant competitive force in the 
near future.  

To address these concerns, Accuride offered to divest its 
European business Gianetti Ruote to a suitable buyer. 

No 

United Technologies 
Corporation 

 

Rockwell Collins Aircraft components 8 months EC The EC had concerns that the transaction would have 
reduced competition in the markets for trimmable horizontal 
stabiliser actuators (THSA), pilot controls and pneumatic 
wing ice protection and oxygen systems. In particular, 
Rockwell Collins is the leading global supplier in the oxygen 
systems market and UTC had plans to enter that market 
with newly developed technologies.  

To address these concerns, UTC offered to divest the 
following activities: (1) Rockwell Collins' entire global THSA 
and pilot control businesses, located at several sites mainly 
in the US and Mexico, (2) Rockwell Collins' entire global 
business in ice protection, located in a single facility in the 
US, and (3) UTC's two research projects in oxygen 
systems. 

No 
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BUYER TARGET INDUSTRY  SIGNING TO 
CLEARANCE AGENCY DETAILS2 BUYER 

UPFRONT 

BASF 

 

Bayer Divestment 
Business 

Seeds and 
herbicides 

6.5 months EC This transaction follows the Commission's conditional 
clearance in March 2018 of Bayer's planned acquisition of 
Monsanto, in which Bayer committed to divest the Bayer 
Divestment Business to address the EC’s concerns on 
overlaps between Bayer and Monsanto in seeds, pesticides 
and digital agriculture. 

The EC had concerns that the transaction would have 
reduced innovation competition for the development of 
certain non-selective herbicides as well as potential 
competition for the production of nematicidal seed 
treatments.  

To address these concerns, BASF committed to divest (1) 
one of the overlapping lines of research for the 
development of non-selective herbicides; and (2) a BASF 
pipeline nematicidal seed treatment product, Trunemco. 

No 

Tronox 

 

Cristal Chloride-based 
titanium dioxide 
pigment 

16 months EC The EC had concerns that the transaction would have 
significantly reduced competition on the European market 
for chloride-based titanium dioxide pigment for use in paper 
laminate. 

To address these concerns, Tronox offered to sell its global 
business in titanium dioxide pigment for paper laminate 
comprising the required technology and other intangibles to 
an experienced manufacturer with chloride-based 
production technology active in the EEA. 

The acquisition of Cristal is subject to the Commission 
approving the buyer that Tronox will propose.  

Yes 

 

 

 

http://europa.eu/rapid/press-release_IP-18-2282_en.htm
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