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Title 

Trust-protector jurisprudence lurks not just in statute, the trust being a creature of equity 

Text 

The trust relationship being a creature of equity, the rights, duties, obligations, and 

liabilities of the parties to a particular relationship are governed by principles of the common 

law, as those principles have been enhanced by equity. The Uniform Trust Code (UTC) is merely 

an aggregation of assorted tweaks to those principles. The UTC even elects not to explain/define 

what a trust actually is, it being content to leave such general matters in equity’s capable hands. 

Thus this practice tip: When tackling a trust issue, first consult the common law as enhanced by 

equity. Then, and only then, check the UTC and other such trust-related partial codifications to 

see whether the relevant doctrine has somehow been legislatively tweaked. To do it the other 

way around, to start with the UTC, risks missing a vast body of applicable law. And then to limit 

one’s inquiry to the four corners of the UTC makes issue-missing all but a certainty.  

Take, for example, Matter of ABB Trust, 251 Ariz. 313, 491 P.3d 1120 (2021). Settlor 

established and funded an ostensibly irrevocable trust for his own benefit under which a trust 

protector, who was his lawyer, had been granted express authority to amend its terms. The 

protector proceeded to do just that in a way that enhanced and qualified the equitable future 

property interest of the settlor’s second wife, eliminated the equitable future property interest of 

the first wife, and diminished the equitable future property interests of his children, who 

collectively asserted that the settlor had been unduly influenced by the second wife to cause the 

protector to execute the amendment. The protector testified that he had followed and acted upon 

the settlor’s direction. The probate court dismissed the children’s complaint on the ground that 

the trust protector, who had possessed the express power to amend, had himself not been unduly 

influenced, at least not directly. Yes, but the protector saw himself as the settlor’s common law 

agent, notwithstanding the trust’s terms, and behaved as such. Equity is guided by substance, not 

formalities. Moreover, the lawyer-client fiduciary relationship itself is a type of agency. There 

was clear and convincing evidence that the principal, in this case the settlor, had been unduly 

influenced by his second wife. Whether or not undue influence had ever been exerted on the 

agent is irrelevant. Rather than initially applying core principles of the common law, as enhanced 

by equity, to the facts of the situation, the appellate court went straight to parsing a provision of 

Arizona’s version of the UTC and never looked back or beyond: “A trust is void, in whole or in 

part, to the extent its creation was induced by fraud, duress, or undue influence.”  A.R.S. § 14-

10406. What ensued was much earnest legalistic musings over the grammatical significance of 

the passive voice and the meaning of the word induce in this context. Holding: “Because 

Petitioners alleged that…[the second wife]…induced the Second Amendment’s creation by 

exerting undue influence of…[the settlor]…we reverse the probate court and remand Petitioners’ 

undue influence claim.”  

Oh, and one thing more. That the trust had initially been for the benefit of the settlor 

suggests that the trust in any case might have been constructively revocable by the settlor, this by 

virtue of the fact that the corpus had remained accessible to his creditors, assuming that had been 
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the case in Arizona, which is likely. In other words, the settlor might well have possessed a 

constructive general inter vivos power of appointment, notwithstanding the trust’s express 

irrevocability provisions. The second wife’s counsel take note. None of this core equity doctrine 

was considered by the appellate court. The topic of the constructive general inter vivos power of 

appointment is taken up in §4.1.3 of Loring and Rounds: A Trustee’s Handbook, which section is 

reproduced in its entirety in the appendix below. 

Appendix. 

§4.1.3 Creditor Accessibility as a General Inter Vivos Power 

of Appointment [from Loring and Rounds: A Trustee’s Handbook (2022)] 

Thus the Massachusetts Court … [in Ware v. Gulda]… held that creditors 

of the settlor-beneficiary could reach the trust assets despite the fact that 

under the terms of the trust instrument, distributions by the trustee to, or on 

behalf of, the settlor were completely within its discretion, and even though 

the interests of the remaindermen beneficiaries would be adversely affected 

by such action … The Gulda decision provided the basis for our holding in 

Paolozzi v. Commissioner … to the effect that a settlor-beneficiary of a 

discretionary trust had failed to relinquish dominion and control over such 

interest for gift tax purposes.290 

It is becoming a general rule that a settlor's creditors may reach the trust property to the extent 

the settlor reserves a beneficial interest.291 For example, a trust for the benefit of the settlor—fully 

discretionary as to income and principal—will expose the entire property to creditor attack.292 The 

law thus bestows on the settlor the ability to indirectly extract value from the trust by incurring 

debts and leaving it to the creditors to collect.293 This right to direct trust property to creditors 

conforms to the Restatement of Property's definition of a general inter vivos power of 

 
290Outwin v. Comm’r, 76 T.C.153, 164–165 (1981) (referring to Ware v. Gulda, 331 Mass. 68, 117 

N.E.2d 137 (1954) and Paolozzi v. Comm’r, 23 T.C. 182 (1954)). 

291See §5.3.3.1 of this handbook (when the settlor's creditors may reach any beneficial interest that 

have been reserved). 

292See §5.3.3.1 of this handbook (when the settlor's creditors may reach any beneficial interest that 

have been reserved). 

293See §5.3.3.1 of this handbook (when the settlor's creditors may reach any beneficial interest that 

have been reserved). See, e.g., Johnson v. First Nat’l Bank of Jackson, 386 So. 2d 1112, 1115 (Miss. 1980) 

(deeming a self-settled irrevocable inter vivos trust to be “in effect revocable” because settlor could 

borrow money up to the value of the trust estate, donate that amount to the Church of Scientology, and 

then have the creditor levy on the trust estate in satisfaction of the debt). See generally §5.3.3.1 of this 

handbook (whether the settlor's creditors may gain access to beneficial interests that have been 

reserved). 
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appointment.294 The possession of such a right may have estate and gift tax consequences295 and 

may also bear on the settlor's eligibility for Medicaid and on the rights of the settlor's spouse to 

reach the trust property.296 Does it also mean, however, that the settlor may terminate the trust 

other than by incurring debts? Probably not: 

Even if the spendthrift provisions in the trust under consideration are void 

as to the settlor-beneficiary, this does not mean that the trust is void or that 

the settlor-beneficiary can terminate the trust without the consent of the 

other beneficiaries. We think the spendthrift provisions as to the interest of 

the settlor-beneficiary are severable.297 

On the other hand, were the settlor the sole beneficiary of the trust, the settlor at any time and 

notwithstanding the terms of the trust would be able to terminate it and receive back title to the 

subject property.298 This would be the case even though the termination would defeat a material 

trust purpose.299 There are two qualifications: The settlor must not be under some incapacity at the 

time of the termination and the terms of the trust must not require that the trustee give consent to 

the termination.300 

 

 
294Restatement (Second) of Property §11.4 (Wills and Other Donative Transfers). Cf. 5 Scott & Ascher 

§34.3 (When Settlor Is Sole Beneficiary) (“When the settlor creates a trust of which the settlor is the sole 

beneficiary, the settlor can, at any time, terminate the trust, even if doing so would defeat a material 

trust purpose”). 

295See §5.3.3.1 of this handbook (reaching the settlor's reserved beneficial interest). 

296See §5.3.4 of this handbook (rights of beneficiary's spouse and children to the underlying trust 

property or to the equitable interest) and §5.3.5 of this handbook (Medicaid eligibility and recoupment). 

297Fewell v. Republic Nat’l Bank of Dallas, 513 S.W.2d 596, 598 (Tex. 1974). 

298See generally 5 Scott & Ascher §34.3 (When Settlor Is Sole Beneficiary); §8.2.2.1 of this handbook 

(trust terminations by consent). 

299See generally 5 Scott & Ascher §34.3. See also §8.15.7 of this handbook (the Claflin doctrine, also 

known as the material purpose doctrine). 

300See generally 5 Scott & Ascher §34.3. 


