
As The 401(k) World Turns
With New Guidance

By Ary Rosenbaum, Esq.

I’ve been watching soap operas since I 
started watching Dallas as a 12-year-old 

in 1984. I’ve been a faithful viewer of The 
Bold and The Beautiful for the last few years 
and on and off since 1989. Life these days 
feel like a bad soap opera. However, as the 
world turns, the Internal Revenue Service 
(IRS) and the Department of Labor (DOL) 
have issues some changes that will affect re-
tirement plans that you should be aware of. 
 
COVID Distribution Q&A

As you know the CARES 
Act allows for optional coro-
navirus related distributions 
free from the early retirement 
distribution penalty, as well as 
increased loan amounts and 
loan repayment deferments. 
To fine-tune the CARES Act, 
the IRS has issued a series of 
FAQ questions and answers 
regarding the CARES Act 
coronavirus-related relief for 
retirement plans. The coro-
navirus-related distribution 
and loan rules generally apply 
only to qualified individuals. 
The FAQ doesn’t expand the 
definition of a qualified indi-
vidual (such as someone who 
had COVID, negative job im-
pact because of COVID, etc.) 
The IRS and Treasury have re-
ceived and are reviewing com-
ments requesting an expansion 
of the definition of “qualified individual.” 
So if a participant has a spouse who lost 
their job because of COVID, that doesn’t 
make them a qualified individual. The FAQ 
also stated that a qualified individual may 
choose to repay all or part of the amount 
of a coronavirus-related distribution within 
three years of the date of the distribution, 
provided that their retirement plan will ac-
cept such repayment. If the qualified indi-
vidual does so, they may claim a refund of 
the tax paid for coronavirus-related distri-

bution that they included in income before 
the repayment date by amending their tax 
return. The FAQ says that if an employer 
does not adopt coronavirus-related distri-
bution rules under the CARES Act, a quali-
fied individual who receives a distribution 
for any other reason (e.g., termination of 
employment or financial hardship) still 
may treat the distribution as a coronavi-
rus-related distribution on the individual’s 
federal income tax return. There was also 
clarification on a participant’s certification 

that they are an affected individual for the 
CARES Act. The plan sponsor may rely on 
an individual’s certification that the indi-
vidual satisfies the conditions to be a quali-
fied individual in determining whether a 
distribution is a coronavirus-related distri-
bution unless the plan sponsor has actual 
knowledge to the contrary. While the plan 
sponsor may rely on an individual’s certifi-
cation in making and reporting a distribu-
tion, the individual is entitled to treat the 
distribution as a coronavirus-related dis-

tribution for purposes of the individual’s 
federal income tax return only if the indi-
vidual meets the eligibility requirements.
 
New E Disclosure Rules Released

The DOL has finally issued final regula-
tions providing a new “notice and access” 
safe harbor for retirement plans to furnish 
required disclosures by email or other 
electronic ways to plan participants and 
beneficiaries. Under this process, the plan 
administrator may send participants and 

beneficiaries electronic mes-
sages notifying them of the 
availability of documents and 
required disclosures posted on 
the plan’s website. The Safe 
Harbor will reduce costs for 
most retirement plans because 
it expands the availability of 
electronic disclosures The 
Safe Harbor only applies to 
retirement plan disclosures 
under the DOL’s jurisdiction. 
This includes summary plan 
descriptions (SPDs), partici-
pant fee disclosures, pension 
benefit statements, and black-
out notices. The Safe Harbor 
won’t apply to documents that 
are within the IRS’s jurisdic-
tion, such as safe harbor notic-
es. The Safe Harbor will apply 
to any participants or benefi-
ciaries for whom the plan ad-
ministrator has a valid email 

address or other internet address. This can 
include active employees who have been 
assigned a work email address or who 
have provided a personal email address. 
Despite the move to e-disclosure, plan 
participants will always have the right to 
a paper copy of any notice and the right to 
opt-out of. E-mail delivery.  Rather than go 
deep in the specifics, this is a huge change 
for plan sponsors and the retirement plan 
industry. While plan sponsors are going 
to have to be diligent in collecting email 
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addresses and following up 
when emails bounce, as well 
as making sure any websites 
that plan sponsors directly to 
participants are working and 
contain the necessary ERISA 
covered documents. The hope 
is that e-disclosure will save 
paper, but more importantly 
money, through fewer mail-
ings, and fewer printings. 
One will hope that less mail-
ing and printing expenses 
will lead to lower plan costs. 
 
New DOL Fiduciary Rule 
Planned

When a government agency 
is plotting, they have to do it 
in public and it’s just a mat-
ter of when you find the clue.  
The DOL has filed a draft 
regulation called “Improving 
Investment Advice for Workers & Retir-
ees Exemption” with the Office of Man-
agement and Budget (OMB). We can’t 
read the proposed regulation yet, but it’s 
safe to say that it represents the DOL’s 
new fiduciary rule and that the “exemp-
tion” referenced in the title of the rule will 
be related to the regulation best interest 
package currently being implemented by 
the U.S. Securities and Exchange Com-
mission (SEC). The only issue is that this 
is a Presidential election year and we re-
member the last time there was a Presiden-
tial election year, a certain new fiduciary 
rule that was going to be implemented and 
was killed off when Trump was elected.

DOL to allow private equity invest-
ments in DC Plans

The DOL released some new guidance 
that might facilitate the inclusion of pri-
vate equity (PE) exposure in participant-
directed defined contribution (DC) plans. 
The guidance contemplates the viabil-
ity of multi-asset target-date, target-risk, 
and balanced funds made available on a 
plan lineup, including as a designated in-
vestment alternative.  The selection and 
monitoring of an investment fund made 
available in a participant-directed plan are 
subject to ERISA’s stringent fiduciary du-
ties. This DOL guidance explains how a 
fiduciary, can select an investment option 
that has PE exposure. The types of funds 
the DOL has in mind under the new guid-
ance are those with  partial exposure to PE; 
so that the remainder of the fund’s portfo-

lio would need to have “a range of asset 
classes with different risk and return char-
acteristics and investment horizons.” The 
DOL specifically envisions the non-PE as-
set classes to be both liquid and have read-
ily ascertainable market values, such as 
publicly-traded securities. While the DOL 
guidance may facilitate the inclusion of PE 
within DC plan lineups in a mutual fund 
or fund of funds, I don’t think many plan 
sponsors will pursue it since the exposure 
is going to be limited to publicly-traded se-
curities and the recent bias for index funds.
 
Temporary Relief for Spousal Consent 
and Notary 

The IRS is providing temporary relief 
from the physical presence requirement for 
witnesses and notaries for participant elec-
tions that must be witnessed or notarized. 
Notice 2020-42 provides relief for partici-
pant elections made from January 1, 2020, 
through December 31, 2020. Internal Reve-
nue Code Section 417 does require spousal 
consent for a waiver of a qualified joint and 
survivor annuity in a defined benefit plan. 
The spousal consent has to be witnessed 
by a Plan representative or a notary pub-
lic. Also, under Code Section 401(a)(11), 
spousal consent is also generally required 
in a defined contribution plan if a partici-
pant wants to designate a beneficiary other 
than the participant’s spouse. Thanks to the 
COVID-19 pandemic, the IRS has provid-
ed temporary relief from the physical pres-
ence requirement for any participant elec-
tion witnessed by a notary public of a state 
that permits remote electronic notarization, 

and temporary relief from the 
physical presence requirement 
for any participant election 
witnessed by a plan representa-
tive. For a participant election 
witnessed by a notary public, 
the physical presence require-
ment is deemed satisfied for 
an electronic system that uses 
remote notarization if executed 
via live audio-video technology 
that is consistent with state law 
requirements that apply to the 
notary public. However, in the 
case of a participant election 
witnessed by a plan representa-
tive, the following additional re-
quirements apply: the individual 
signing the participant election 
must present a valid photo ID 
to the plan representative during 
the live audio-video conference 
and may not merely transmit a 

copy of the photo ID before or after the 
witnessing; the live audio-video confer-
ence must allow for direct interaction be-
tween the individual and the plan repre-
sentative ; the individual must transmit by 
fax or email, a legible copy of the signed 
document directly to the plan representa-
tive on the same date it was signed; and af-
ter receiving the signed document, the plan 
representative must acknowledge that the 
signature has been witnessed by the plan 
representative following the requirements 
of this IRS notice and transmit the signed 
document, including the acknowledgment, 
back to the individual under a system that 
satisfies the applicable notice require-
ments under the Treasury Regulations.


