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Eighth Circuit Reminds Nonprofits They Are Subject to Whistleblower Laws

Nonprofits help shape, empower, and strengthen many underserved communities with the aid of donors 
who believe and trust in the organization’s mission. These goodhearted missions come with 
accountability to both donors and those served by the organization. A recent opinion by the Eighth 
Circuit Court of Appeals in Chavez-Lavagnino v. Motivation Education Training, Inc. reminds nonprofits 
that they are not only subject to whistleblower laws, but their actions will be scrutinized in conjunction 
with their heightened responsibility to the community and governments that support them.

In Chavez-Lavagnino, the plaintiffs claimed that their employer, nonprofit Motivation Education Training, 
Inc. (“MET”), “terminated them in violation of Minnesota law for refusing to participate in MET's attempts 
to defraud the federal government.” MET defended in four ways: (1) MET did not direct the plaintiffs to 
violate federal law; (2) MET attempted to rehire one of the plaintiffs shortly after her termination; (3) 
plaintiffs could not prove their refusal to follow allegedly unlawful directions caused their terminations; 
and (4) plaintiffs’ supervisor could not be held personally liable for their firing.

Overall, the court found MET’s unlawful directions to its employees inexcusable, despite its charitable 
intentions. First, the court found troubling evidence that MET had allegedly directed its employees to 
“forge signatures, shred tax forms, qualify ineligible workers, and falsify follow-up notes . . . so that MET 
could disburse Program funds to ineligible workers, falsely report to the government that MET was 
helping those workers succeed, and in turn receive more grant money.” Second, the court found that 
one plaintiff’s having been “fired temporarily and charged with release time until the firing [was] 
rescinded” allowed her to bring a whistleblower claim. Third, the court found that the timing of the 
plaintiffs’ firings shortly after their refusal to engage in illegal activity showed that MET fired them 
because of their refusal. However, the court agreed with MET that a supervisor could not be held 
personally liable. The court approved an award of $90,425.09 for the plaintiffs plus an additional $95,106 
for the plaintiffs’ attorney’s fees for a total of $185,531.09 to be paid solely by MET.

This decision reminds nonprofits of their susceptibility to whistleblower claims. First and foremost, 
nonprofits can protect themselves by instituting responsible accounting practices and independent 
audits, as well as avoiding conflicts of interest or the appearance of such conflicts. As a companion to a 
responsible and careful business plan, nonprofits may adopt, implement, and distribute a written 
whistleblower policy to help prevent internal criticisms from reaching the legal arena. A whistleblower 
policy often:

 Strongly encourages employees with any good-faith concerns to voluntarily voice those concerns 
without fear of any negative consequences;

 Specifies that the organization will not retaliate against, and will—to the extent possible—protect the 
confidentiality of, individuals who make good-faith reports;

 Mandates that retaliation in the form of firing, demoting, suspending, harassing, or any other type of 
disparate treatment will not be tolerated;
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 Provides a sufficiently detailed process for such reporting, including the names of the person(s) to be 
contacted with a concern;

 Offers, as a last step of the reporting and review process, review by the board of directors or an 
external third party to ensure independence from supervisors or management, and strengthen the 
credibility of the program without conflicts of interest; and

 Requires that supervisors be trained on all aspects of the policy, and the importance of abiding by 
the policy, to ensure the protections and processes are both followed and respected.

The MET case applied Minnesota whistleblower law, which imposes the same prohibitions
on for-profit and nonprofit organizations. It’s not just Minnesota that has such a law. Other states also 
carve out specific whistleblower requirements for nonprofits. For example, New York requires nonprofit 
organizations with “twenty or more employees and in the prior fiscal year had annual revenue in excess 
of one million dollars” to “adopt a whistleblower policy to protect from retaliation persons who report 
suspected improper conduct.” Pennsylvania’s Whistleblower Act specifically protects employees of any 
nonprofit organization that “is funded in any amount by or through Commonwealth or political subdivision 
authority or a member or employee of that body.”

Federal laws impose whistleblower obligations specifically on nonprofits, too. For example, IRS Form
990, required to be completed by nonprofits, asks on line 13: “Did the organization have written 
whistleblower policy?” The official instructions to Form 990 elaborate on the contents of an acceptable 
policy:

A whistleblower policy encourages staff and volunteers to come forward with credible 
information on illegal practices or violations of adopted policies of the organization, 
specifies that the organization will protect the individual from retaliation, and identifies 
those staff or board members or outside parties to whom such information can be 
reported.

The IRS Form 990 instructions further note that although the Sarbanes-Oxley Act of 2002 generally 
does not apply to nonprofits, it can impose criminal liability on nonprofits for (1) retaliation against
whistleblowers that report federal offenses, and (2) destruction of records with the intent to obstruct a 
federal investigation. The federal False Claims Act also may permit whistleblowers from nonprofit 
organizations to file lawsuits if they have evidence of a fraud perpetrated on the federal government and 
its programs. Bringing legal action under the False Claims Act can be enticing to employees because 
they can receive 15 to 25 percent of the proceeds. Additionally, the federal Panel on the Nonprofit 
Sector recommends that nonprofits voluntarily comply with all federal whistleblower protections, even if 
not specifically applicable to nonprofits.

Nonprofits can embrace their roles as “super employers” and remember that internal controls, including 
an appropriate whistleblower policy, can help strengthen an organization’s effectiveness and better 
accomplish its goals. Such steps can help organizations effect positive change through nonprofit work.
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For additional information, contact:
Bill C. Berger
Hannah L. Misner

This document is intended to provide you with general information regarding nonprofits and 
whistleblower laws. The contents of this document are not intended to provide specific legal advice. If 
you have any questions about the contents of this document or if you need legal advice as to an issue, 
please contact the attorneys listed or your regular Brownstein Hyatt Farber Schreck, LLP attorney. This 
communication may be considered advertising in some jurisdictions
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