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China launched formally a comprehensive business concentration control 

regime on 1 August 2008 when its Anti Monopoly Law (“AML”) entered into 

effect. To date, Ministry of Commerce (“MOFCOM”), the agency charged to 

enforce the regime, has announced ten decisions of business concentration 

review, including one rejection decision and nine conditional approvals, and 

has reviewed hundreds of filings.  

On 31 October 2011 and 10 November 2011, MOFCOM published two 

decisions. In these decisions, MOFCOM granted conditional approvals 

respectively to an acquisition by Alpha Private Equity Fund V (“Alpha V”) of 

Savio Macchine Tessili S.p.A. (“Savio”), and incorporation of a joint venture 

(“JV”) between GE (China) Co. Ltd. (“GE China”) and China Shenhua Coal to 

Liquid and Chemical Co. Ltd. (“CSCLC”) - a subsidiary of Shenhua Group 

Corporation Limited. The Penelope/Savio Case is an acquisition backed by a 

private equity fund holding minority shares in a significant operator in the 

identified relevant market. The GE/CSCLC Case is a business concentration 

involving a significant PRC state-owned enterprise (“SOE”) as a party. It is the 

first announced case MOFCOM restricts a deal with a PRC SOE being a party.  

 This article examines the above two cases and highlights the implicated 

development of the merger control regime in China.    

Acquisition of Savio by Penelope  
 

This is an acquisition by a private equity fund of a manufacturer of electronic 

yarn clearers (“EYC”), a key component to textile machinery. Alpha V focuses 

on investment in the areas of non-ferrous metal recycling and distribution and 

production of home textiles and textile machinery. As of the filing date, Alpha 

V holds 27.9% of the issued shares of a company, Uster Technologies AG 

(“Uster”), one of the only two EYC producers in the world, being its top 

shareholder. The target Savio is a worldwide manufacturer of textile 

machinery such as EYC, automatic winders etc. Loepfe Brothers Limited 

(“Loepfe”) is a wholly-owned subsidiary of Savio, producing EYC. For 



acquiring Savio, Alpha V established the Penelope Company Limited 

(“Penelope”).  

On 14 July 2011, the parties filed a business concentration review application 

with MOFCOM to clear antitrust effect relating to the acquisition. The case 

was not accepted until 5 September 2011, as the parties did not satisfy the 

submission requirements as required by MOFCOM. After the preliminary 

review, MOFCOM decided on 30 September 2011 that the acquisition can 

have some adverse competitive effects in the relevant market. Thus, the 

procedure proceeded to the stage of further review. The further review 

procedure lasted for 31 days ended on 31 October 2011.  

MOFCOM defined the relevant product market to be the one concerning EYC 

for automatic winders. It expounded that the said EYC can quickly detect and 

repair defects in textiles and it found no substitute for the device. Based on 

the finding, MOFCOM concluded that the EYC market constitutes an 

independent product market in the review. On the relevant geographic market, 

the decision is lack of clear information, but it implicated that the EYC is sold 

in the global market including China, therefore both the global and China 

market are relevant to the review.  

The decision of the Penelope/Savio Case suggests that MOFCOM attached 

high importance to the control of the parties in the market. Loepfe and Uster 

were found to be the only two producers operating in the relevant market. In 

2010, the global market was divided between them at 52.3% and 47.7% and 

China market was similarly divided. This finding leads MOFCOM to conclude 

that the relevant market was highly concentrated. It was therefore possible for 

all Loepfe, Uster and Alpha V to take advantage of the acquisition to align 

their interests, and it was also found possible that Alpha V can harm the 

market competition through its control and influence on Loepfe and Uster.  

One of the adverse effects of a merger is that it can raise the barrier for other 

market participants to enter into the relevant market. Such an effect can 

eliminate or restrict competition in the market. It can be realized by the 

enhanced control on the market by the business concentration participants. 

MOFCOM examined the difficulty for a new business to enter into the relevant 

market, based on the finding of high level of market concentration. MOFCOM 

noted that various measures including patent had been taken to protect the 

key technologies and other intellectual property rights associated with the 

EYC production. These measures have made the market difficult to enter into. 

Moreover, the hardship of forming economies of scale in a short time by a 

new business can enhance such a difficulty in the textile industry where the 

economies of scale are essential to surviving the competition. MOFCOM 

noted that there had been no new operator successfully entering into the 

market during the past three years.  



MOFCOM also gave special heed to Alpha V’s relationship with Uster, as it is 

one of the key facts MOFCOM rely on to make its decision. Alpha V itself 

does not operate in the relevant market, but holds 27.5% of interests in Uster 

and is the leading shareholder of the latter. MOFCOM examined whether 

Alpha V participates in the operation of Uster, and found that the former may 

have involved in the business operation of the latter, but seems unable to 

ascertain the extent of the involvement. It remarked that “it is unable to rule 

out the possibility that Alpha V participates in or influences the operation of 

Uster.” For this finding, MOFCOM has examined various facts, such as 

Uster’s shareholding structure, shareholders voting mechanism, the historical 

attendance records of its shareholders meetings, composition of its board and 

the board’s voting mechanism, etc.  

As result of the review, MOFCOM announced its approval to the acquisition, 

but imposed the following four conditions on the ultimate controlling entity of 

Alpha V that the latter: 

1. must transfer its equity in Uster to one or more independent third parties 

within six months; 

2. must report to MOFCOM the identity of the transferee(s), trading volume 

and transaction date to ensure no factor eliminating or restricting 

competition arising from the transaction; 

3. must not participate in or influence the business operation of Uster before 

the transfer; and 

4. must appoint an independent supervising trustee to supervise the equity 

transfer.   

 JV between GE China and CSCLC 

GE China and CSCLC agreed to incorporate a JV to develop and market the 

technology of “coal-water slurry gasification” (“CWSG”) in China. GE China is 

an investment subsidiary of GE in China. CSCLC is a subsidiary of Shenhua 

Group Co Ltd. (“SG”), an energy company mainly engaged in developing and 

operating coal liquefaction, coal chemical and other related projects. In this 

transaction, another subsidiary of GE, i.e. GE Infrastructure Technology Co 

Ltd., acts as the licensor the CWSG technology towards the JV. SG is one of 

China’s largest energy groups with significant operation in production and 

supply of coal, electricity and heating. It also owns and operates various 

transportation assets.   

To clear the business concentration concern related to the proposed JV, GE 

China and CSCLC jointly filed a business concentration review application to 

MOFCOM on 13 April 2011. MOFCOM confirmed the filing was complete and 



started the preliminary review procedure on 16 May 2011.  On 15 June 2011, 

MOFCOM decided to proceed to the further review procedure, as it had found 

that the JV can give rise to some adverse competitive effects in the relevant 

market. On 13 September 2011, MOFCOM decided to prolong the period of 

review for another 60 days. On 10 November 2011, 2 days before the 

expiration of the 60-day period, MOFCOM announced a conditional approval 

to the incorporation of the JV. 

As quoted in the decision, the JV is intended to engage in the CWSG 

technology development and engineering services in China. According to 

MOFCOM, the technology includes a process of transforming solid coal into a 

liquid water-coal flurry, and gasifying the liquidized coal into mixed flammable 

gas including carbon monoxide and hydrogen. MOFCOM found that the 

CWSG technology is distinct in many aspects from other coal gasification 

technologies. It therefore concluded that the CWSG technology licensing 

market constitutes the relevant product market for the business concentration 

review. MOFCOM also determined that the relevant geographic market is 

China, as the JV will only operate in China and the customers of the CWSG 

technology in China will only source the technology and services from China.  

MOFCOM noted that the licensing market of the CWSG technology in China 

is a highly concentrated market. There are only three major players operating 

in the relevant market, whilst GE owns the largest market share owner. 

Unusually, MOFCOM did not disclose the market share owned by GE and 

other players. Meanwhile, another factor which may restrict market 

competition came to MOFCOM’s attention. MOFCOM found that a CWSG 

project requires particular types of coal to be fed in as raw materials. In the 

relevant geographic market, SG is the largest supplier of this particular type of 

coal and enjoys notable cost advantages as it owns transportation facilities for 

transporting coal. MOFCOM is concerned that GE’s high market share and 

SG’s advantage in raw material supply and transportation can be combined in 

the JV, if the JV is incorporated, which can enable it to gain the power to 

restrict or eliminate competition in the relevant market.  

MOFCOM also examined the level of entry into the licensing market of CWSG 

technology. It found that the market has very high entry barriers for new 

licensors. It explained the CWSG technology is a mixture of multiple 

complicated technologies and needs long term efforts of research and 

development and testing before it can be applied. To enter the licensing 

market, a new entrant has to pay a significant amount of price and time to 

make the technology commercially applicable. In addition, MOFCOM also 

noted that several essential technologies have all been protected by patent.  

As a result of a consultation, MOFCOM accepted a proposal from SG and 

CSCLC for counteracting the identified anticompetitive concerns. The 



conditions were imposed on the parties, preventing them from conducting the 

following behaviours in the relevant market: 

1. the parties shall not force customers to use its technology by restricting 

the supply of the relevant feed coal, or require customers of the relevant 

technology to also use the feed coal supply controlled by the parties; and 

2. the parties shall not engage in any conduct that would increase the costs 

of using other competing technologies. 

Observations 
 
Timing and Procedures 
 
The review in the Penelope/Savio Case went through two stages and lasted 
for 56 days. In addition, submitting supplementary information took 51 days. 
The review in the GE/CSCLC Case took about 177 days as MOFCOM 
extended 60 days at the end of the further review stage. If the time for 
supplementing the submission is counted in, the entire process lasted for 211 
days. The maximal period allowed for business concentration review under 
AML is 180 days (from the acceptance date to the decision date). To date, 
only in the GE/CSCLC Case and Sanyo/Panasonic Case, MOFCOM 
extended the review time to the maximal limit. The review procedures in other 
announced cases had all been finished within 4-month time. Exceptionally, 
MOFCOM in the GM/Delphi Case used only 28 days to make the final 
decision.  
 
One shall note that the time limit set by AML for the preliminary review 
procedure commences from when MOFCOM accepts the filing, i.e. when the 
agency is satisfied with the submission. Since there are no written standards 
for documentary submission, MOFCOM is of great discretionary power to 
decide whether to accept an application. In practice, MOFCOM’s 
documentary requirements vary from case to case. In all the announced 
cases, there has been a period of time for preparing additional information 
after the initial filing date. For example, in the Sanyo/Panasonic Case, it took 
more than 4 months to satisfy MOFCOM’s submission requirement. In some 
exceptional cases, such as the GM/Delphi Case, the filing may be accepted 
rather quickly. (MOFCOM accepted the filing in only 13 days after the initial 
filing date.) 
 
Relevant Market Definition 

Defining the relevant market is the basis of a business concentration review. 
In both the cases, MOFCOM generally follows the model that it would define 
the relevant product market before the relevant geographic market. Relevant 
geographic market is defined by referring to the area where the specific 
relevant products or services are sold or provided. MOFCOM’s definition of 
relevant product market in both the cases highlights the importance of the 
work of identifying the substitutability of the product(s) concerned. The 
practice in both the cases shows that product’s characteristics and use play 



important role in defining the relevant product market. Meanwhile, MOFCOM 
attended particularly to the demand market in examining the substitutability of 
the products.  

MOFCOM’s market definition generally follows Article 3 of the Guidelines for 
Defining the Relevant Market (“Guidelines”). Under the Guidelines, relevant 
product market is defined as “the group or category of products that, in 
practice, consumers believe can easily be substituted for one another, based 
on product characteristics, price and use”. Relevant geographic market is 
defined as “as the geographic area in which consumers or businesses acquire 
certain products that are closely substitutable to each other.”  The Guidelines 
were promulgated by the Antitrust Commission of the State Council on 24 
May 2009. They provide a systematic guidance for defining the relevant 
market for antitrust purpose, which entails several fundamental bases for 
market definition, general market definition methodology, as well as multiple 
hypothetical monopolist tests.      

Level of Market Concentration and Market Share  
 
In the Penelope/Savio Case and GE/CSCLC case, MOFCOM faces similar 
market conditions. In both the cases, the defined relevant product markets are 
specific and very narrow, and thus the pre-transaction markets are highly 
concentrated among a small number of competitors. In the Penelope/Savio 
Case, it seems not difficult to presume the high level of concentration or 
monopoly if the transaction is permitted to be implemented without restrictions, 
as MOFCOM considers that Alpha V will acquire the only other competitor in 
the relevant product market, and the acquisition could therefore eliminate the 
competition in the market. It is understandable that MOFCOM did not 
calculate the post-transaction market share change to show the effect of the 
transaction.  
 
The situation in the GE/CSCLC case is slightly different. The two other 
competitors (not participating in the concentration) as identified by MOFCOM 
will still compete with GE and the proposed JV, after the JV is established. 
Therefore, the post-transaction market will remain a market with certain level 
of competition after the JV starts operating. Apart from SG’s advantage in raw 
material supply, the post-transaction market competition condition was not 
addressed in MOFCOM’s decision in the GE/CSCLC Case. In the decision, 
MOFCOM did neither disclose the market shares of the identified competitors, 
nor discussed any change of that as a result of the formation of the JV. 
Examining the change of market shares of the parties before and after the 
transaction takes place is often seen in the previously announced cases of 
MOFCOM. In the Pfizer/Wyeth Case, for example, MOFOCM not only 
referred to the post-merger market share change but also to the post-merger 
change of HHI (an indicator of level of market concentration) in evaluating the 
adverse effect of the proposed merger. It is also not corresponding to Article 5 
of the Provisional Measures which requires considering a number of factors 
when assessing the control of a party on the relevant market in a competitive 
market to find out the effect of a transaction. 
 



Market Entry Difficulty 
 
This is an issue often addressed by MOFCOM in business concentration 
review, though the angles are different from case to case. In the Pfizer/Wyeth 
Case, for instance, MOFCOM was concerned by the high cost and time for 
developing the swine mycoplasmal pneumonia vaccines. Likely, in the 
Uralkali/Silvinit Case, the existing control of global potassium resources, the 
time and investment capital needed for constructing new facilities and getting 
hold of new resources, as well as relevant technical, environmental and 
geological risks were all the factors likely increasing the market entry difficulty. 
In the GM/Delphi Case, MOFCOM considered the increased difficulty in 
entering into the GM supply system by domestic part suppliers as an adverse 
effect of the merger. 
 
Intellectual property protection is a new angle to address the market entry 
barriers. MOFCOM explicated in both the cases, especially in the 
Penelope/Savio Case, that it is concerned that some intellectual property 
protection measures can make it difficult to enter the market. The cases 
suggest that MOFCOM will consider this matter where a technology intensive 
product market is concerned, especially when the market is highly 
concentrated. One shall note that MOFCOM seems prefer to use moderate 
counter measures. In neither of these cases, MOFCOM chooses to impose a 
rough condition such as compulsory technology licensing to break down the 
barrier, which it is permitted. 
 
Control or Influence by a Minority Shareholder 
 
The Penelope/Savio Case is the first announced case that MOFCOM has 
considered the competitive effect of a transaction involving a private equity 
fund, which participated in the relevant market through one of its portfolio 
company it holds minority equity. MOFCOM’s position sheds light on how 
interest held by a private equity fund in a portfolio company will be treated in 
such a review.  
 
MOFCOM was of the view that Alpha V can gain the ability, through 
coordinating with the other parties, of harming the market competition, if the 
acquisition is permitted without restrictions, despite Alpha V only holds 
minority shares of Uster. In the view of MOFCOM, such ability is partially due 
to the existence of the participation in or some influence exerted on by Alpha 
V the operation of Uster, which MOFCOM cannot rule out. From the decision, 
it is not entirely clear if this effort is to prove the role of Alpha V in the relevant 
market and therefore to argue for the possibility of coordinated action by 
Alpha V in the future, or just to determine Penelope’s qualification for the 
statutory filing thresholds.     
 
Strictly speaking, there is no legal basis to refer to only some participation in 
or influence on the business operation of a non-participant entity to determine 
the possibility of market coordinating action. Article 5 of the Measures for 
Notification of a Concentration of Business Operators, however, permits 
including the turnover of an entity that a business concentration participant 



controls into the turnover of that participant for calculating the filing threshold. 
The Measures, promulgated by MOFCOM on 21 November 2009, provided 
that: 
 
“the turnover of a business concentration participant shall include the aggregate 
of all turnovers generated in business transactions by (1) the participant; (2) the 
business operators directly or indirectly controlling or being controlled by such a 
participant; (3) the business operators being directly or indirectly controlled by the 
business operators that control the participant; (4) the business operators being 
controlled jointly by any two or more business operators of the above;” 
 

MOFCOM certainly looked beyond the equity interest held, but, regrettably, it 
did not release the detail on how the conclusion was so made. It is also not 
known the reasoning of why such participation or influence can cause the 
alignment of interests among the parties and thus affect the competition. 
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