
The Godfather Rules 
And Your 401(k) Plan

By Ary Rosenbaum, Esq.

Two of my favorite movies of all 
time are The Godfather and The 
Godfather Part II. I’m even a fan 

of The Godfather Part III, despite some of 
the unwarranted criticism. It’s more than 
movies about gangsters. It’s about fam-
ily, friends, relationships, and business. I 
love the quotes from the movies because 
you can apply 
many of them 
to situations in 
the non-criminal 
world. It’s also 
can teach you 
lessons about 
how to properly 
operate a 401(k) 
plan, so enjoy.

“And I said to 
myself, this is 
the business 
we’ve chosen”

Being a gang-
ster has its prob-
lems, as Hyman 
Roth pointed out 
with the men-
tion of the death 
of Moe Greene. 
When he told 
Michael Cor-
leone that, I 
don’t know if 
Roth knew that 
Michael had 
Moe Greene 
killed. What I 
do know is that 
being a 401(k) 
plan sponsor 
isn’t the fairest of positions. As a 401(k) 
plan sponsor, you are a plan fiduciary. 
That means that unless you outsourced 
the fiduciary components of your plan to 
a plan provider that accepted such liabil-
ity, you are on the hook for everything. 
If your third-party administrator (TPA) 

failed to file Form 5500 on time, you’re 
the one holding the bag in paying that late 
filing penalty. You have an advisor who 
doesn’t do their job, the plan participants 
are  suing you for the losses sustained in 
their 401(k) account for the investments 
they made. There are so many things that 
are unfair with being a plan fiduciary, but 

this is the path that you have chosen and if 
realizing the reality of your situation may 
make you more vigilant in the “business” 
you’ve chosen as a 401(k) plan sponsor.  

“I respect those that tell me the truth, 
no matter how hard it is”

As a 401(k) plan sponsor, you need plan 
providers who will tell you how it is. There 
is no sugarcoating your role as a 401(k) fi-
duciary. You need plan providers who will 
handle their job professionally and com-
petently. They need to be frank and hon-
est with you, they need to tell what you 
need to know instead of what you want to 

hear. You need to 
hire the plan pro-
viders that will 
do the best job 
for you in a cost-
effective manner. 
You shouldn’t 
pick plan provid-
ers just because 
they’re cheap, just 
because they’re 
your payroll pro-
vider or bank, 
and you should 
never pick a plan 
provider because 
they’re related 
to you. Good 
plan providers 
make fewer mis-
takes that would 
cost you money 
in the long run. 

“Just when I 
thought I was 
out, they pull me 
back in”

Michael Cor-
leone is one of the 
most tragic fig-
ures in cinematic 
history, his road 

to darkness was always justified by him and 
he thought he could turn the Corleone crime 
family completely legitimate. For 401(k) 
plan sponsor, getting pulled back in is when 
errors in plan administration are detected. 
The problem with errors is that they’re 
usually detected years later when there is 
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a change of TPAs or the government is in-
vestigating you on a plan audit. Just when 
you thought you were out, error detection 
will pull you back in. The problem with 
detecting errors years later is that it means 
it may be costlier since cheaper alterna-
tives to fix the problem may be timed out.

“It’s not personal, it’s strictly business”
There are certain times when you have to 

fire your plan provider. It might be because 
the provider is making too many errors, it 
might be because the provider’s fees are 
unreasonable for the services provided, or 
perhaps, you found a new provider who 
will be a better fit for your plan’s size. Re-
gardless of the reason, the provider you fire 
might take a personal exception to your 
termination. Like with Michael talking to 
Sonny about dealing with Captain McClus-
key and Sollozzo, you and the plan provid-
ers need to understand that it’s just busi-
ness, it’s not personal. As a plan fiduciary, 
you need to do what’s best for your plan 
participants and not about making friends 
or enemies. Firing anyone, whether an em-
ployee or a plan provider isn’t fun or easy. 
However, you need to understand your role 
as a plan fiduciary. On the flip side, plan 
providers aren’t your friends. I have seen 
too many plan sponsors that had this loy-
alty to a plan provider and didn’t want to 
terminate their services, no matter how 
bad it was for plan participants. Loyalty to 
plan providers has its limit and that limit 
is when that loyalty breaches your loyalty 
to plan participants. A plan provider that 
has you breach your fiduciary duty to your 
plan participants would not be a friend, to 
steal a line from Joey Zasa. You need to un-
derstand that the needs of the plan partici-

pants outweigh your need of being friendly.
“My offer to you is nothing”

Like Senator Geary, there may be a retire-
ment plan provider you’re dealing with that 
thinks they have the opportunity to shake 
you down. I see the situation less with finan-
cial advisors, and more with other plan pro-
viders such as a TPA or an ERISA attorney. 
When it comes to retirement plan providers, 
the fees you pay have to be as reasonable 
for the services provided and I believe the 
fees have to be clear when the contract for 
services is presented to you for signature. 
As a retirement plan sponsor on my end, I 
had to go to “the mattresses” with a certain 
TPA who thought they could shake my plan 
participants down for a 5500 and valuation 
that we already paid for, but they were cre-
ating additional fees just to punish us for 
firing them for poor service. If you believe 
that a plan provider is trying to shake you 
down and/or the contract may not be clear, 
I suggest that you reach out to an ERISA 
attorney (cough, cough), who can help you 
with any billing disputes. There may be a 
need to contact the Department of Labor 
(DOL) for investigation if agreeing to the 
fees would make you violate your fiduciary 
duty of only paying reasonable plan ex-
penses for the services provided. I will say 
that any fees that were fully disclosed by 
your plan providers and rightfully earned, 
shouldn’t be disputed even if you are termi-
nating their service. Rightfully earned fees 
could be offset for any compliance errors 
caused by these plan providers. I believe 
that it’s important that any billing dispute 
you may have should be handled by con-
tacting an expert in the field, an attorney 
devoted to ERISA retirement plan issues.

“I was stepped over! … It ain’t the way 
I wanted it! I can do things. I’m smart.”

The lament of Fredo as his excuse as to 
why he stabbed Michael in the back, re-
minds us of all the situations where people 
got passed over for one way or the other. 
I was a former employee a handful of 
times and I can tell you that they can be 
a source of discomfort especially if you’re 
not running the plan correctly. That’s be-
cause former employees are likelier to 
complain about your plan to the DOL than 
a current employee who wants to keep 
their job. My most difficult DOL investi-
gations of clients started with a complaint 
by a former employee. Whether it’s not 
making timely distributions or fouling 
up a loan repayment or any other com-
pliance situation, errors in dealing with 


