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December 19, 2014 Volume IX, Issue 49 

 
DUE TO THE HOLIDAY, CORPORATE AND FINANCIAL WEEKLY DIGEST WILL NOT BE PUBLISHED ON 
DECEMBER 26 OR JANUARY 2. THE NEXT ISSUE WILL BE DISTRIBUTED ON JANUARY 9. 

SEC/CORPORATE 
 
Delaware Chancery Court Declines to Dismiss Fraud Claims Against Private Equity Fund and Directors  
 
In Great Hill Equity Partners IV, LP v. SIG Growth Equity Fund I, LLLP, the Delaware Court of Chancery denied 
the defendants' motion to dismiss fraud-based claims made in connection with Great Hill's acquisition of Plimus, a 
private company, from SIG and Plimus' founders.   
 
In 2011, Great Hill acquired Plimus from SIG and Plimus' other stockholders pursuant to a merger agreement that 
contained an exclusive remedy provision limiting Great Hill's remedies for a breach of contract to the 
indemnification provisions in the merger agreement, except in the event of fraud. Prior to the acquisition, one of 
Plimus' two key vendors had terminated its contractual relationship with Plimus following allegations by the vendor 
that Plimus had breached material contractual obligations and failed to comply with applicable law in performing 
its obligations under the contract. While Great Hill was aware of the termination of the contract prior to the 
acquisition, it alleged that Plimus' management team had represented that Plimus had terminated the contract in 
order to pursue a different relationship that better suited its interests. Plimus' other key vendor terminated its 
contract with Plimus eight days after the acquisition, alleging similar non-compliant activity by Plimus.   
 
Great Hill alleged that Plimus' management team actively concealed the pending terminations of Plimus' key 
vendor relationships, including the vendors' allegations of breach and non-compliance by Plimus, and 
misrepresented the status of its key vendor relationships to Great Hill. Great Hill further alleged that SIG and 
Plimus' board of directors were aware of Plimus' issues with its key vendors, directed Plimus' management team 
to misrepresent the issues to Great Hill and aided and abetted management's fraud. In furtherance of its 
allegations, Great Hill produced numerous internal communications among Plimus' management team and 
Plimus' board of directors, which consisted of Plimus' chief executive officer, its two founders and two directors 
appointed by SIG.   
 
In addition, Great Hill argued that, as a result of the fraud, the contractual limitations for indemnification contained 
in the merger agreement (such as the indemnity cap and deductible, several liability for Plimus' stockholders and 
sole recourse for Great Hill's damages against a third-party escrow) did not apply. The defendants responded that 
the exclusive remedy provision permitted direct recovery against the perpetrators of the fraud in a tort action, but 
did not permit unlimited indemnification under the merger agreement.   
 
The court's decision is noteworthy on several fronts. First, much of the evidence proffered by Great Hill was 
obtained from Plimus' email servers and other pre-acquisition records. In a 2013 decision, the court ruled that, 
because Plimus' stockholders had not expressly retained pre-closing communications, including communications 
among the pre-closing directors, and information protected by the attorney-client privilege, Great Hill was entitled 
to use such information in its complaint. Secondly, the court held that, in order to withstand a motion to dismiss, 
Great Hill was not required to plead that SIG and the directors knowingly participated in the fraud. Rather, Great 
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Hill was required only to plead facts permitting an inference that the alleged fraud was knowable and that the 
directors and SIG were in a position to know of the fraud. Although the court did not rule on the indemnification 
limitation issue, it did suggest that the defendants' interpretation of the exclusive remedy provision was more 
commercially reasonable. Accordingly, the decision reminds practitioners that, if parties intend that indemnification 
limitations not apply to a breach of contract claim resulting from fraud, the acquisition agreement should expressly 
carve out fraud from those limitations. 
 
Click here to read the opinion. 

BROKER-DEALER 
 
Agencies Amend Regulatory Capital and Liquidity Coverage Ratio Rules 
 
In general, banking organizations are currently permitted to calculate their exposure with respect to derivatives 
transactions on a net basis under relevant regulatory capital and liquidity coverage ratio rules if such transactions 
are governed by a "qualifying master netting agreement." The current definition of this term recognizes that a 
banking organization's right to exercise its termination rights under these agreements may be stayed if the 
counterparty is in receivership, conservatorship or resolution under Title II of the Dodd-Frank Wall Street Reform 
and Consumer Protection Act. However, this definition does not take into account foreign special resolution 
regimes, which did not exist when the definition was initially adopted.   
 
On December 16, the Office of the Comptroller of the Currency and the Board of Governors of the Federal 
Reserve System issued an interim final rule amending the definition of "qualifying master netting agreement" to 
permit an agreement to qualify as such even if (i) a party's default rights under the agreement could be stayed 
under a qualifying foreign special resolution regime or (ii) the agreement incorporates a qualifying special 
resolution regime by contract.  
 
The interim final rule will be effective on January 1, 2015. The agencies are seeking comments until March 3, 
2015. 
 
Click here to read the interim final rule. 
 
FINRA Proposes Rule Change to Identify Transactions with Non-Member Affiliates  
 
The Financial Industry Regulatory Authority proposed a rule change to amend FINRA Rule 6700 Series to require 
member firms to identify transactions with non-member affiliates in Trade Reporting and Compliance Engine 
reports using a new contra-party identifier. The proposed rule change also will require member firms to flag 
transactions with non-member affiliates (i) when both parties are trading for their own accounts and (ii) when such 
transactions occur within the same day, price and security as a transaction with another counterparty. Such 
transactions are generally back-to-back trades between (a) the FINRA member firm and a counterparty and 
(b) the FINRA member firm and its non-member affiliate. FINRA seeks to suppress the dissemination of such non-
member affiliate transactions, as they are not arms-length transactions, are not economically distinct and fail to 
provide useful pricing information. FINRA believes the proposed rule change will increase the transparency of 
disseminated trade information. 
 
The proposed rule change will be effective within 45 days of its publication in the Federal Register on December 
11. 
 
Click here to read the proposed rule change. 
 
FINRA Proposes Rule Change to Codify Reporting Requirement for Accounts Acting in Concert 
 
On December 11, the Financial Industry Regulatory Authority proposed a rule change to amend FINRA Rule 
2360(b)(5) to reflect the current requirement that reporting rules apply to all accounts acting in concert. FINRA 
Rule 2360(b)(5) requires FINRA member firms to file, or cause to be filed, reports for any account with 200 or 
more options contract positions on the same side of the market and covering the same security or index (Large 
Options Position Reports or LOPRs). Such LOPRs allow FINRA to monitor for position limit compliance and for 
 

http://courts.delaware.gov/opinions/download.aspx?ID=215360
http://www.occ.gov/news-issuances/news-releases/2014/nr-ia-2014-169a.pdf
http://www.finra.org/web/groups/industry/@ip/@reg/@rulfil/documents/rulefilings/p602060.pdf
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compliance with other rules and regulations. FINRA had previously issued clarification in the form of Notices to 
Members that any accounts acting in concert must be reported as such and believes member firms are already in 
compliance with the requirement. The proposed rule change is intended to harmonize the FINRA rule with options 
exchange rules that explicitly require in-concert reporting and to ensure continued compliance with the 
requirement. 
 
Click here to read the proposed rule change. 

DERIVATIVES 
 
Swap Push-Out Rule Narrowed 
 
The so-called "Push-Out Rule" relating to swap activity conducted by banks has been significantly narrowed in 
scope by a provision in the Consolidated and Further Continuing Appropriations Act, 2015 (Spending Bill), which 
was signed into law by President Obama on Tuesday. Under the Push-Out Rule (Section 716 of the Dodd-Frank 
Wall Street Reform and Consumer Protection Act), which provides that a bank swap dealer is not entitled to any 
federal assistance (including federal deposit insurance) in connection with its swap activities, every bank swap 
dealer faced the prospect of being forced to transfer (or push out) all or part of its swap portfolio to affiliated non-
bank entities in order to avoid violation of the rule when it comes into full effect next July. The Push-Out Rule had 
a number of important exceptions that were available to insured depository institutions, but not to uninsured US 
branches and agencies of non-US banks until the Federal Reserve issued a rule saying that non-US banks were 
entitled to the same exceptions; however, the exceptions generally complicated matters rather than providing 
complete relief to affected banks. 
 
The Spending Bill amends Section 716 so that a bank can continue to be a counterparty to all types of swaps 
except for certain "structured finance swaps." A "structured finance swap" is defined as a swap or security-based 
swap that is based on an asset-backed security (or group or index primarily comprised of asset-backed 
securities). Revised Section 716, however, even permits a bank to enter into structured finance swaps as principal 
if (i) the swap is undertaken for hedging or risk management purposes or (ii) the relevant underlying asset-backed 
securities meet yet-to-be-created criteria established by the banking regulators. The amendments to the Push-Out 
Rule also codify the Federal Reserve's position that US and non-US banks should be treated equally for purposes 
of the Push-Out Rule. 
 
The text of the amendment can be found on pages 249–250 of the Spending Bill.   

CFTC 
 
CFTC Extends Relief from Certain Recordkeeping Requirements 

 
The Division of Swap Dealer and Intermediary Oversight and the Division of Market Oversight (Divisions) of the 
Commodity Futures Trading Commission expanded and extended the no-action relief previously granted to 
commodity trading advisors (CTAs) that are registered with the CFTC and are members of designated contract 
markets (DCMs) or swap execution facilities (SEFs) from the requirement, under CFTC Regulation 1.35(a), to 
record certain oral communications. 
 
Pursuant to the relief, CTAs that are members of a DCM or SEF will not be required to maintain records of any 
oral communications that lead to the execution of a transaction in a commodity interest (i.e., a futures contract, an 
option on a futures contract or a swap) or any related cash or forward transactions. In contrast, the previous relief 
had been limited to those oral communications that lead to the execution of swap transactions.  
 
With respect to the form and manner requirements of Regulation 1.35(a), the Divisions have also relieved all 
market participants of the requirement that records of oral and written communications that lead to the execution 
of a transaction be linked or otherwise identified with a particular transaction. 
 
This relief is set to expire on December 31, 2015. 
 
CFTC Letter No. 14-147 is available here. 

http://www.finra.org/web/groups/industry/@ip/@reg/@rulfil/documents/rulefilings/p602066.pdf
http://www.gpo.gov/fdsys/pkg/BILLS-113hr83enr/pdf/BILLS-113hr83enr.pdf
http://www.cftc.gov/ucm/groups/public/@lrlettergeneral/documents/letter/14-147.pdf
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CFTC Approves Amended Order of Registration for LCH.Clearnet Ltd. 

 
On December 17, the Commodity Futures Trading Commission approved the application of LCH.Clearnet Ltd. for 
an Amended Order of Registration as a derivatives clearing organization (DCO). Pursuant to the Amended Order, 
LCH is permitted to clear (i) swaps and (ii) futures and options on futures contracts on all assets classes traded on 
or subject to the rules of a designated contract market. LCH had been clearing swaps pursuant to no-action relief 
issued by the CFTC Division of Clearing and Risk. 
 
LCH was first registered as a DCO in 2001, with authority to clear over-the-counter derivatives contracts, 
agreements and excluded or exempt transactions. In 2004, LCH's Order of Registration was amended to 
authorize LCH to clear futures and options on futures contracts on certain financial products. 
 
Click here to view the LCH.Clearnet Ltd Order. 

 
CFTC Extends Relief to Four Foreign Clearing Organizations  

 
On December 18, the Division of Clearing and Risk (DCR) of the Commodity Futures Trading Commission 
extended the no-action relief previously granted to four foreign clearing organizations: ASX Clear (Futures) Pty 
Limited, Clearing Corporation of India Ltd., Korea Exchange, Inc. and OTC Clearing Hong Kong Limited. 
 
Pursuant to the relief, the four clearing organizations will be permitted to continue to clear certain proprietary 
trades of US clearing members, subject to reporting conditions, without being required to be registered as 
derivatives clearing organizations under Section 5b(a) of the Commodity Exchange Act.  
 
This relief is set to expire on December 31, 2015. 
 
CFTC Letter No. 14-148 is available here. CFTC Letter No. 14-149 is available here. CFTC Letter No. 14-150 is 
available here. CFTC Letter No. 14-151 is available here. 

 
NFA Proposes Amended Interpretive Notice Regarding Loans to CPOs by Commodity Pools 

 
On December 12, National Futures Association (NFA) submitted to the Commodity Futures Trading Commission 
proposed amendments to the Interpretive Notice to NFA Compliance Rule 2-45 (Prohibition of Loans by 
Commodity Pools to CPOs and Related Entities).  
 
The amended Interpretive Notice would allow a commodity pool operator (CPO) to cause a loan to be made, in 
certain circumstances, from a pool to a wholly owned subsidiary of the pool without violating NFA Compliance 
Rule 2-45. Among other conditions, such loans must be made either (i) by a single pool to a single subsidiary that 
is formed for trading purposes and operated by a registered CPO or (ii) to a wholly owned subsidiary that is a 
registered broker-dealer where the subsidiary is formed solely to provide clearing and other prime brokerage 
services and other conditions are met. 
 
The amended Interpretive Notice also reminds NFA Member CPOs of their obligation to make books and records 
available to NFA pursuant to NFA Compliance Rules 2-10 and 2-5, including the books and records of any wholly 
owned subsidiary of a commodity pool. 
 
NFA plans to make the proposed amendments effective on December 22 unless the CFTC notifies NFA that it 
plans to review the proposal for approval. 
 
The NFA letter is available here. 
 
CME Issues Revisions to Wash Trade Advisory Notice 
 
On December 17, the CME Group Exchanges (CME Group) issued Market Regulation Advisory Notice RA1411-5 
to provide updated guidance on wash trades. The Advisory Notice revises portions of the frequently asked 
questions section of the Advisory Notice. 
   
 

http://www.cftc.gov/ucm/groups/public/@requestsandactions/documents/ifdocs/lchltdamddcoorder12-16-14.pdf
http://www.cftc.gov/ucm/groups/public/@lrlettergeneral/documents/letter/14-148.pdf
http://www.cftc.gov/ucm/groups/public/@lrlettergeneral/documents/letter/14-149.pdf
http://www.cftc.gov/ucm/groups/public/@lrlettergeneral/documents/letter/14-150.pdf
http://www.cftc.gov/ucm/groups/public/@lrlettergeneral/documents/letter/14-151.pdf
http://www.nfa.futures.org/news/PDF/CFTC/InterpNotc_CR2-45_ProhibitLoansByCPOsRelatedEntities_112014.pdf
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Under the revised answer to Question 8 in the Advisory Notice, CME Group will eliminate the existing prohibition 
on intra-day freshening of positions for physical delivery futures contracts, as it applied to live cattle futures. This 
change does not affect the Advisory Notice's general requirements for freshening position dates under the wash 
trade rule. Specifically, offsetting trades designed to freshen positions must be competitively executed in the 
marketplace and represent independent transactions exposed to market risk.  
 
CME Group also modified the answer to Question 9 to clarify the circumstances in which block trades may be 
effected between accounts with the same or common beneficial ownership. Under the revised Advisory Notice, 
block trades between accounts with the "same beneficial ownership" are strictly prohibited as wash trades in 
violation of Rule 534. By contrast, block trades between accounts with "common beneficial ownership" are 
permitted, provided that: (i) the block trade is executed at a fair and reasonable price, (ii) each party to the 
transaction has a legal and independent bona fide business purpose for engaging in the trade and (iii) each 
party's decision to enter into the transaction is made by an independent decision-maker. While intending to clarify 
when block trades between related entities are permitted, the revision to the answer in Question 9 may conflict 
with earlier guidance on CME Group block trades. Specifically, the updated wash trade Advisory Notice appears 
to categorically prohibit accounts with identical ("same") ownership from relying on standards applicable to 
"affiliated" accounts, while Advisory Notices RA1408-3 (CME and CBOT) and RA1413-4 (NYMEX and COMEX) 
permit block trades between accounts of affiliated parties as long as the three requirements set forth above are 
met.   
 
Finally, CME Group updated the answer to Question 11 to reflect upcoming enhancements to the CME Group's 
optional Self-Match Prevention (SMP) functionality on Globex. The SMP functionality enhancement will allow 
market participants to dictate whether the resting or aggressing order is canceled in a self-match scenario. 
Additionally, for markets using a first in, first out (FIFO) matching algorithm, orders will only be canceled when an 
actual self-match occurs. CME will fully phase in these SMP functionality enhancements by January 11. The 
answer to Question 11 continues to provide that it is a violation of Rule 534 for an individual to enter an order on 
the electronic platform that the individual knows or reasonably should know would trade against the individual's 
own order resting on the opposite side of the market. 
 
The revisions to Q&As 8, 9 and 11 become effective January 2. The Advisory Notice is available here.   

DIGITAL ASSETS AND VIRTUAL CURRENCIES 
 
Conference of State Bank Supervisors Issues Draft Model Regulatory Framework on Virtual Currency 
 
On December 16, the Conference of State Bank Supervisors (CSBS), a state banking watchdog group, released a 
draft model regulatory framework on virtual currency (Draft Framework) that is less stringent than the originally 
released BitLicense proposal from the New York State Department of Financial Services (DFS).   
 
The CSBS Emerging Payments Task Force (Task Force) engaged in a year-long assessment of virtual currency 
activities, focusing its assessment on consumer protection, market stability and law enforcement. The covered 
activities under the Draft Framework include transmission, exchange and services facilitating the third-party 
exchange, storage and/or transmission of virtual currency. Excluded activities include the use of virtual currencies 
solely for the purchase or sale of goods and services and certain non-financial technologies, such as a 
cryptography-based ledger for non-financial recordkeeping. 
 
The Draft Framework builds on the BitLicense proposal but removes some of the stricter provisions. Among other 
things, the Draft Framework states that state regulatory regimes should include provisions on licensing, financial 
stability, consumer protection, cyber security, recordkeeping and supervision. Unlike the BitLicense proposal, the 
Draft Framework only requires compliance with federal anti-money laundering requirements and not state level 
requirements. The Draft Framework also applies primarily to businesses acting on behalf of customers or other 
parties, a narrower range of entities than the initial BitLicense proposal. The Draft Framework could, however, 
include third-party exchanges or companies creating wallet software, which typically do not have custody of 
consumer funds. 
 
The Draft Framework offers guidance to state regulatory agencies, potentially leading to clarity, consistency 
across state lines and recognition of each state's respective virtual currency licenses. 
 

http://www.cmegroup.com/rulebook/files/cme-group-ra1411-5.pdf
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The CSBS is accepting public comments until February 16, 2015, electronically by PDF or by mail: Attn: Emerging 
Payments Task Force, Conference of State Bank Supervisors, 1129 20th Street NW, 9th Floor, Washington, DC 
20036. 
 
Click here to read the CSBS policy statement, here to read the Draft Framework and here to read the initial DFS 
BitLicense proposal. 

 
DFS Superintendent Lawsky Discusses Revised BitLicense Framework 
 
On December 18, New York State Department of Financial Services (DFS) Superintendent Benjamin Lawsky 
delivered remarks on the revised BitLicense framework at the Bipartisan Policy Center in Washington, DC. If 
adopted, the proposed BitLicense framework would regulate and license companies performing virtual currency 
business activities. Superintendent Lawsky explained that the changes to the BitLicense framework were intended 
to provide additional flexibility to virtual currency firms while maintaining consumer protection.   
 
Noting several potential benefits of virtual currencies such as Bitcoin, Superintendent Lawsky clarified that the 
BitLicense is intended to apply only to virtual currency businesses that are operating as financial intermediaries. 
He further stated that the proposed framework was intended to subject those virtual currency firms to the same 
examinations, anti-money laundering, accounting or recordkeeping standards as other financial institutions.   
 
Addressing vocal comments concerned with the cost of compliance on start-up businesses, Superintendent 
Lawsky stated that a two-year transitional BitLicense will serve as an "on-ramp" for start-ups focusing on building 
their virtual currency enterprises. Other changes include broadening the range of financial assets that may be 
counted for capital requirements and reduced requirements with respect to recordkeeping and identification of 
third-party counterparties in virtual currency transactions. 
 
Superintendent Lawsky stated that the new BitLicense framework will be published on the DFS website in the 
coming days. He also referenced and noted the concurrent actions of the Conference of State Bank Supervisors 
(CSBS), but clarified that the model regulatory framework released by CSBS was separate and apart from the 
proposed BitLicense. 
 
Click here to read Superintendent Lawsky's remarks. 

LITIGATION 
 
SEC Urges Third Circuit to Adopts Its Interpretation of Whistleblower Retaliation Protections 

 
Last week, the Securities and Exchange Commission submitted an amicus brief in support of an appellant before 
the US Court of Appeals for the Third Circuit, urging the court to adopt its interpretation of whistleblower anti-
retaliation protections set forth in Section 21F of the Securities Exchange Act of 1934. Section 21F, created by the 
Dodd-Frank Wall Street Reform and Consumer Protection Act, directs the SEC to pay monetary awards to 
individuals who report securities violations to the SEC and prohibits employers from retaliating against 
whistleblowers. A New Jersey district court dismissed appellant's complaint in April, holding that the anti-retaliation 
provisions do not protect individuals who only report violations internally.   
 
In 2011, in an effort to clarify Section 21F, the SEC implemented rules explaining that all employees engaged in 
whistleblower activities benefitted from the anti-retaliation provision, not merely those whistleblowers who reported 
violations to the SEC. In its brief, the SEC argued that a contrary interpretation could reduce the effectiveness of a 
company's existing internal processes for investigating and responding to securities violations, and would thus 
weaken corporate compliance with the securities laws. The SEC asked the court to defer to its 2011 rules 
pursuant to Chevron, U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837 (1984). 
 
Safarian v. American DG Energy Inc., No. 14-2734 (3d Cir. 2014).   

 
 
 
 
 

http://csbs-virtualcurrency-comments.questionpro.com/
http://www.csbs.org/regulatory/ep/Documents/CSBS%20Policy%20on%20State%20Virtual%20Currency%20Regulation%20--%20Dec.%2016%202014.pdf
http://www.csbs.org/regulatory/ep/Documents/CSBS%20Draft%20Model%20Regulatory%20Framework%20for%20Virtual%20Currency%20Proposal%20--%20Dec.%2016%202014.pdf
http://www.dfs.ny.gov/about/press2014/pr1407171-vc.pdf
http://www.dfs.ny.gov/about/speeches_testimony/sp1412181.htm
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Southern District Dismisses Complaints Against China North Director and Consultant 
 

On December 10, a New York district court judge dismissed a securities fraud class action brought by investors in 
China North East Petroleum Holdings, Ltd. against former director Robert Bruce (and others) on the ground that 
the complaint failed to plead scienter. 
 
According to the complaint, China North overstated the amount of its proven oil reserves and the net carrying 
value of its oil fields, while also operating with lax internal controls that permitted illicit fund transfers to personal 
accounts controlled by two individual defendants. Plaintiffs alleged that Bruce violated Section 10(b) and Rule 
10b-5 of the Securities Exchange Act of 1934 by signing a Form 10-K that contained the financial misstatements 
and attested to the company's internal controls as required by the Sarbanes-Oxley Act of 2002. 
 
Plaintiffs argued that the complaint pleaded scienter because (a) China North restated its financial statements that 
contained the proven oil reserve and net carrying value disclosures, and (b) Bruce served as a member of the 
company's audit committee. The court rejected these arguments and held that plaintiffs failed to plead scienter 
because they did not assert any "concrete and personal benefit" to Bruce. 
 
According to the court, the mere fact of a restatement and a defendant's status as an audit committee member do 
not establish scienter in the absence of allegations showing a personal benefit to the defendant. The court further 
emphasized that the proven oil reserve disclosures were labeled as estimates and were accompanied by 
cautionary disclosures. Finally, the court noted that the alleged facts, such as Bruce resigning after the board 
declined to undertake a further investigation, actually exonerated him rather than showing scienter. 
 
On the same day, the court separately dismissed the investors' complaint against oil consulting firm Ralph E. 
Davis Associates, Inc. for failure to plead scienter. According to the complaint, Davis provided "ceiling tests" and 
other analyses relating to oil reserves that were incorporated into China North's SEC filings. The court dismissed 
the complaint against Davis for failure to allege any motive or personal financial benefit. In addition, the court 
noted that there were no allegations that Davis's calculations were unreasonable or were not calculated in accord 
with an ordinary standard of care.   
 
In re China North East Petroleum Holdings Ltd. Securities Litigation, No. 1:10-cv-04577 (S.D.N.Y. Dec. 10, 2014). 

BANKING 
 
OCC Issues Bank Accounting Advisory Series Update 

 
On December 12, the Office of the Comptroller of the Currency issued an updated version, dated October 2004, of 
its Bank Accounting Advisory Series (BAAS). The BAAS "expresses the office's current views on accounting 
topics relevant to national banks and federal savings associations." While not providing "complete coverage," the 
new BAAS reflects changes in the regulatory capital rule. The new edition also incorporates Financial Accounting 
Standards Board Accounting Standards Updates that became effective in October 2014 except for private 
company accounting alternatives. While the BAAS "does not represent official rules or regulations of the OCC 
...banks that deviate from these stated interpretations may be required to justify … departures to the OCC." 
   
Read more. 

 
Congress Eases Debt Level Restrictions for Smaller Banks, Thrifts 

 
On December 11, Congress passed legislation redefining the size of smaller institutions allowed to take 
advantage of the Federal Reserve's Small Bank Holding Company Policy Statement from less than $500 million to 
less than $1 billion. The measure requires the Federal Reserve to change its policy statement, thus allowing 
smaller bank and thrift holding companies to use more debt as a percentage of assets to fund their operations. 
When signed by the President the old level of $500 million will be replaced by the new limit. In addition to the 
asset limit, in order to qualify banks and thrifts may not be engaged in significant nonbanking activities, may not 
conduct significant off-balance sheet activities and may not have a "material" amount of securities outstanding that 
are registered with the Securities and Exchange Commission. 
 
Read more.   

http://www.occ.gov/publications/publications-by-type/other-publications-reports/baas.pdf
http://thomas.loc.gov/cgi-bin/bdquery/z?d113:h.r.3329:
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UK DEVELOPMENTS 
 
FCA Imposes Industry Ban on Fare Dodger 

 
On December 15, the UK Financial Conduct Authority (FCA) imposed a financial industry ban on Jonathan Paul 
Burrows in light of Mr. Burrows' repeated failures to purchase a valid ticket for his daily commute to London. In the 
course of questioning by the police, Mr. Burrows admitted that, on multiple occasions, he knowingly boarded a 
morning train at his local train station without purchasing a valid ticket; because of the station's rural location, 
there were no ticket barriers or ticket inspectors. Accordingly, Mr. Burrows was able to "tap out" of London's 
Cannon Street Station at only a fraction of the overall cost. It is estimated that Mr. Burrows failed to pay 
approximately £42,500 ($66,500) in fares. 
 
Mr. Burrows had been engaged in customer-facing activities for an FCA-authorized investment firm, making him 
an "approved person" under the UK Financial Services and Markets Act 2000 (FSMA). All approved persons must 
meet certain standards of fitness and propriety established by the FCA in order to retain their approved status. 
The criteria for assessing an approved person's fitness and propriety include that person's honesty and integrity. 
The FCA found that, by repeatedly and knowingly failing to purchase a valid ticket for his journey, Mr. Burrows 
"demonstrated a lack of honesty and integrity" and that "his conduct has fallen short of the standard expected for 
someone in his position." It is not believed that Mr. Burrows' employer was aware of his behavior.  
 
The FCA therefore exercised its right under Section 56 of FSMA to issue an order prohibiting Mr. Burrows from 
performing any functions in relation to any regulated activities under FSMA, effectively barring him from any future 
role in the financial industry. The order took effect December 8. A copy of the order can be found here. A news 
report discussing the facts of the case can be found here. 

EU DEVELOPMENTS 
 
ESMA Publishes Report on High-Frequency Trading Activity in EU Equity Markets 
 
On December 17, the European Securities and Markets Authority (ESMA) published a report on high-frequency 
trading (HFT) in EU equity markets. 
 
The European Union has already included the following new definitions of "algorithmic trading" and "high-
frequency algorithmic trading technique" in the updated Markets in Financial Instruments Directive (MiFID II): 

 
• "algorithmic trading" – trading in financial instruments where a computer algorithm automatically determines 

individual parameters of orders such as whether to initiate the order, the timing, price or quantity of the 
order or how to manage the order after its submission, with limited or no human intervention, and does not 
include any system that is only used for the purpose of routing orders to one or more trading venues or for 
the processing of orders involving no determination of any trading parameters or for the confirmation of 
orders or the post-trade processing of executed transactions [Article 4(1)(39) MiFID II]. 
 

• "high-frequency algorithmic trading technique" – an algorithmic trading technique characterized by: 
 
(a) infrastructure intended to minimize network and other types of latencies, including at least one of the 

following facilities for algorithmic order entry: co-location, proximity hosting or high-speed direct 
electronic access;  

(b) system determination of order initiation, generation, routing or execution without human intervention for 
individual trades or orders; and 

(c) high message intraday rates which constitute orders, quotes or cancellations [Article 4(1)(40) MiFID II]. 
 

These definitions are significant as under MiFID II high-frequency traders operating within the European Union will 
be required to be authorized (i.e., licensed) by their EU home state regulators. However, as ESMA's report notes, 
HFT and algorithmic trading are practices that are relatively recent and are still evolving. Under MiFID II, ESMA is 
required to provide technical advice to the European Commission to provide for a more detailed definition of HFT.  
 

http://www.fca.org.uk/static/documents/final-notices/jonathan-paul-burrows.pdf
http://www.bbc.com/news/business-30475232
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ESMA's report analyzes the extent of HFT trading activity across major EU trading venues based on a sample of 
100 stocks from nine EU countries conducted during May 2013. ESMA's report: 
 
• finds that HFT activity ranges from 24 percent to 43 percent of equity value traded, using alternative 

methodologies (under a direct approach based on identifying HFT activity as the primary business of firms, 
and an indirect approach based on the lifetime of orders);  

• notes that the level of HFT activity varies widely between trading venues and is linked to market 
capitalization; and  

• recommends further research to: 
 
(a) identify the drivers of HFT activity; 
(b) assess the actual contribution of HFT to liquidity; and 
(c) analyze potential risks and benefits linked to HFT activity. 

 
ESMA's report is available here.  
 
MiFID II is available here.   
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

http://www.esma.europa.eu/content/ESMAs-Economic-Report-No-1-2014-High-frequency-trading-activity-EU-equity-markets
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32014L0065&from=EN
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