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Built upon a rigorous system of quality control, Meritas 
connects clients with carefully qualified, business legal expertise around 
the world.

Meritas Litigation and Dispute Resolution Group brings 
together Litigators and Arbitrators from across the Meritas network 
to share knowledge and expertise on the latest hot topics and work 
together on behalf of clients in all manner of contentious issues. 



If you manufacture, produce, distribute or sell products you are 
responsible for ensuring they are safe and free from defects that may 
cause damage or injury. Failure to meet your responsibilities, resulting in 
damage, injury or death caused by a defect in your product, could have 
serious consequences including heavy fines and imprisonment, not to 
mention the loss of business revenue. 

Understanding the laws and regulations that concern 
defective products and the liabilities that may result is therefore vital for 
any company doing business across Europe, Middle East and Africa. 

The trend in many countries has been to strengthen consumers’ 
levels of protection in respect of defective products, particularly 
within the EU. 

Who is 
liable to 
compensate 
a claimant 
for a claim?

What claims 
may be brought 
for liability for 
defective products?

Key Issues



Whilst a consumer may recover damages for losses caused by negligent 
acts or omissions, there are important differences between 
jurisdictions as to how principles of fault liability are applied. For 
example, in civil law jurisdictions, the burden of proof is often reversed 
once a defect and damage is proved and a defendant must prove that it 
was not negligent. In contrast, in common law jurisdictions, the burden 
generally rests on the claimant to prove all aspects of the claim. 

The following Meritas guide asks these are other key questions 
related to defective products litigation and provides answers as they 
relate to 30 countries across EMEA. 

Please note: this guide is for general information purposes only and is not intended to provide 
comprehensive legal advice. For more information, or for detailed legal advice, please contact any of the 
lawyers listed at the end of each chapter.  
 
The information contained in this guide is accurate as at 1 August 2018. Any legal, regulatory or tax changes 
made after this date are not included.

Is there a 
difference if you 
are a consumer 
or professional 
buyer of the 
product?

Can a 
manufacturer of a 
defective product 
limit their liability?
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Contact
Scanlen & Holderness
Harare, Zimbabwe
www.scanlenandholderness.com

GEORGE GAPU 
Partner | Head of Litigation & 
Dispute Resolution
T: + 273 4 702561-8/703149
E: gapug@scanlen.co.zw

http://www.scanlenandholderness.com
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1. What claims may be 
brought for liability for 
defective products? Is 
liability based on fault/
negligence, or strict 
liability, or both? 
Claims can be brought for 
compensation for any loss suffered 
as a result of the defective product 
provided that the damages claimed are 
not remote. The damages can include 
damages for pain and suffering, nervous 
shock, etc. A claim can also be brought 
for rescission of the sale agreement or 
reduction of the purchase price.

Under the law of delict, liability is based 
on fault/negligence. There is no strict 
liability.

2. Who is potentially 
liable to compensate a 
claimant in such a claim? 
The manufacturer, the 
importer, the distributor 
or the retailer/shop? 
Any party in the chain who is at fault 
is potentially liable to compensate the 
claimant. The claimant must be able to 
prove that the defendant was at fault 
or negligent in processing, handling or 
dealing with the goods. 

3. Are there differences if 
the buyer is a consumer 
or a professional buyer? 
There is no difference.

4. Can the seller or other 
potentially liable party 
exclude or limit its 
liability?
The seller can exclude liability by 
inserting an exemption/exclusion 
clause in a contract or notice. For 
the exclusion of liability to apply, it 
must not purport to exclude liability 
for fraud, gross negligence and wilful 
misconduct or dishonest or criminal 
activity. Exclusion of liability clauses are 
narrowly construed by the courts and 
will not be enforced if they are contra 
bonos mores. The Consumer Contracts 
Act (Chapter 8;03) provides that the 
courts may vary or annul contracts 
which are deemed to be unfair.

5. What are the rights of 
the consumer if products 
are manufactured outside 
your jurisdiction or the 
EU?
The consumer can proceed against the 
local distributor if he was at fault. 

6. What are a 
manufacturer’s and a 
retailer’s liabilities for 
omitted or delayed recall 
campaigns?
There is no specific law dealing with 
the liability of the manufacturer and 
retailer. Their liabilities are governed 
by the ordinary principles of delictual 
liability. A deliberate delayed or omitted 
recall shows that the manufacturer or 
retailer did not take reasonable steps 
to protect the claimant and is thus 
negligent or grossly negligent. He is 
liable to compensate a claimant for 
any damage suffered provided that the 
damages claimed are not remote and 
are generally recognizable under the 
law as being claimable. 

7. Is there a specific 
procedure or are there 
specific rules of evidence 
for defective products 
litigation, or do normal/
summary procedures and 
rules of evidence apply?
Normal procedures and rules of 
evidence apply to such claims.

8. What kind of pre-
action measures are 
available and what are 
their limitations? Must 
you send a warning 
letter before issuing any 
proceedings?
The general procedure in Zimbabwe 
is that a party must send a letter of 
demand before issuing court process. 
This ensures that legal costs are 
recoverable if the claim is successful.

9. What sort of remedy 
is generally available to 
the buyer of a defective 
product (replacement of 
the product, repayment 
of purchase price and 
other damages)?
The buyer can sue for either 
replacement of the product, repayment 
of the purchase price or reduction of 
the purchase price. If harm has been 
caused by the product, the buyer may 
claim damages under the Aquilian 
action.
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10. What are the costs 
of defective products 
litigation? Who ultimately 
bears such costs? Who is 
responsible for experts’ 
costs?
The costs include counsel’s costs, costs 
of investigations and expert’s costs. 
The general rule is that the losing party 
bears the costs unless there are special 
considerations such as novelty of the 
case. The claimant is responsible for the 
expert’s costs but if successful these 
are recoverable from the party liable.

11. Who has the burden to 
prove that a product is 
defective? Is it always the 
buyer?
The buyer has the burden to prove that 
a product is defective. The general rule 
is that he who alleges must prove.

12. Is the state of the art 
defence available? 
The defence has not been judicially 
recognised in Zimbabwe but it is 
incorporated in the reasonable person 
test. If the manufacturer took all the 
precautions that a manufacturer in his 
position would have taken or ought to 
have taken to prevent foreseeable harm, 
then he is not liable.

13. What are the deadlines 
within which a claimant 
must notify defects and/or 
commence proceedings? 
Can such deadlines be 
frozen or extended? 
The claimant must notify such defects 
as soon as is reasonably possible upon 
noting the same. However, when it 
comes to commencing proceedings 
the period is three years in accordance 
with the Prescription Act (Chapter 
8;11). The deadline can be extended if 

the claimant is not aware of the identity 
of the debtor or if there is an express 
or tacit acknowledgment of liability by 
the debtor. The circumstances under 
which the deadline can be frozen or 
extended are stated in the law.

14. What are the rules for 
bringing a claim in a class/ 
collective action?
According to the Class Actions Act 
(Chapter 8;17), an application should 
be made to the High court for leave 
to institute such action by any person 
whether or not he is a member of 
such class of persons. The High Court 
will then determine issues like the 
existence of a prima facie cause of 
action and the issues of law and fact 
which are likely to be common to the 
claims of the individual members of the 
class of persons involved. If the court 
grants leave to sue it then appoints a 
representative of the group and gives 
directions as to how the process should 
be commenced and dealt with. 

15. What is the average 
duration of defective 
products litigation?
If contested, the litigation takes a 
minimum of twelve months to obtain 
judgment. With appeals to the Supreme 
Court, the process can take another 
twelve months to be concluded in the 
courts. 
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