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What’s Left Post-Paradis? 
Civil Conspiracy Claims After the  

Demise of Special Damages
By Andrew M. Connor
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In Paradis v. Charleston County School 
District,1 the Supreme Court of 
South Carolina reexamined, re-
vised, and reiterated the elements 
of civil conspiracy claims in this 
state. Before Paradis, civil conspiracy 
required “(1) the combination of two 
or more people, (2) for the purpose 
of injuring the plaintiff, (3) which 
causes special damages.”2 Special 
damages were required to be sepa-
rate and distinct from the damages 
alleged in other causes of action.3

 In deciding Paradis, however, the 
Supreme Court overruled 40 years 
of precedent and abolished the 
requirement of special damages. As 
a result, the Paradis decision rep-
resents a sea-change in the plead-
ing requirements for this cause of 
action in South Carolina and, for 
many practitioners, removes an 
insuperable obstacle to properly 
alleging a civil conspiracy claim.  

 Now that special damages are 
no longer required, the question be-
comes, “What’s left?” Indeed, in the 
wake of the Paradis decision, sorting 
through the remnants of overruled 
court opinions to decipher what re-
mains of our state’s civil conspiracy 
jurisprudence seems no easy task. 
Nevertheless, this article attempts 
to lighten the practitioner’s load in 
answering the question, “What’s 
left?” The answer, of course, is, “Al-
most everything else.” 
 The Paradis decision restated 
the elements of civil conspiracy 
as “(1) the combination or agree-
ment of two or more persons, (2) to 
commit an unlawful act or a lawful 
act by unlawful means, (3) together 
with the commission of an overt 
act in furtherance of the agree-
ment, and (4) damages proximately 
resulting to the plaintiff.”4 While 
this seems a complete reformu-

lation of the claim, the Supreme 
Court noted that its opinion over-
ruled previous cases only “to the 
extent they impose or appear to 
impose a requirement of pleading 
(and proving) special damages.”5 
Taken at face value, Paradis’s hold-
ing is much narrower than it seems 
at first glance and leaves prior case 
law mostly intact. Upon closer 
examination, however, the restated 
elements also appear to result in 
a conflict that implicitly overrules 
previous cases on another issue. 

Civil conspiracy likely continues to 
require evidence of agreement.
 In the formulation of civil 
conspiracy set out in Paradis, the 
first element requires “a combina-
tion or agreement of two or more 
persons.”6 This first element is sub-
stantially the same as the first ele-
ment set out in pre-Paradis opinions 
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requiring “a combination of two or 
more persons.”7 This requirement 
remains unchanged along with the 
evidentiary requirement of showing 
some agreement. 
 In order to prove such a com-
bination or agreement, pre-Paradis 
decisions required direct or cir-
cumstantial evidence “from which 
a party may reasonably infer the 
joint assent of the minds of two or 
more parties to the prosecution of 
the unlawful enterprise.”8 Recog-
nizing the “covert and clandestine” 
nature of civil conspiracy, these 
cases allowed an agreement to 
“be inferred from the very nature 
of the acts done, the relationship 
of the parties, the interests of the 
alleged conspirators, and other cir-
cumstances.”9 Where the evidence 
pointed only to acts done inde-
pendently, courts found plaintiffs 
had failed to meet their burden.10

These pre-Paradis principles likely 
survive and should inform prac-
titioners pursuing and defending 
civil conspiracy claims post-Paradis.

Paradis implicitly overruled prior 
case law allowing claims based on 
lawful conduct.
 A number of cases decided 
prior to Paradis did not require 
plaintiffs to plead and prove an 
unlawful act or unlawful means in 
accomplishing a civil conspiracy. 
Indeed, many decisions allowed 
civil conspiracy claims to pro-
ceed even though defendants had 
“committed no unlawful act and no 
unlawful means were used.”11 These 
holdings directly conflict with the 
second element of the conspiracy 
cause of action set out in Paradis 
which requires a plaintiff to prove 
an agreement “to commit an un-
lawful act or a lawful act done by 
unlawful means.”12 As recognized in 
Justice Kittredge’s concurring opin-
ion, the conflict is such that Paradis 
likely implicitly overruled these 
prior decisions.13 The Supreme 
Court’s majority opinion deferred 
any express ruling on this conflict.14 
 It seems most likely that the 
Court will interpret the second ele-
ment of civil conspiracy to disallow 
claims to proceed in the absence of 
an unlawful act or unlawful means. 

The expression of this require-
ment excludes the approval of its 
absence. As aptly stated in Justice 
Few’s concurring opinion in lan-
guage that may yet be included in 
a future majority opinion, “[T]he 
law should never permit a court or 
a jury to impose civil liability for 
lawful, non-tortious conduct.”15 It 
seems the Paradis reformulation of 
civil conspiracy implicitly adopts 
this maxim and overrules prior cas-
es on this issue.

Intra-corporate conspiracy doc-
trine likely remains post-Paradis.
 Prior to Paradis, our Supreme 
Court adopted the intra-corporate 
conspiracy doctrine which holds 
that “a civil conspiracy cannot 
exist when the alleged acts arise 
in the context of a principal-agent 
relationship because by virtue of 
the relationship such acts do not 
involve separate entities.”16 Under 
this doctrine, so long as they are 
acting within the scope of their 
relationship, a principal cannot 
conspire with an agent, and agents 
of a common principal cannot con-
spire among themselves because 
they constitute a single entity and 
not “two or more persons” required 
for a civil conspiracy claim.
 This doctrine strikes at the 
heart of the first element of civil 
conspiracy under Paradis. Under the 
doctrine, there can be no evidence 
of an agreement because the prin-
cipal-agent relationship constitutes 
a single entity. Thus, where the 
intra-corporate conspiracy doctrine 
applies, the first element of the 
claim—pre-Paradis or post-Paradis—
fails. Paradis did not explicitly or 
implicitly alter the application of 
this doctrine. Practitioners should, 
therefore, keep the intra-corporate 
conspiracy doctrine in mind when 
handling civil conspiracy claims.

Civil conspiracy claims continue to 
require an overt act in furtherance 
of conspiracy.
 South Carolina has long recog-
nized the requirement of an “overt 
acts” which cause damage to the 
plaintiff for a conspiracy to become 
civilly actionable.17 Indeed, courts 
have recognized the obvious that 

“[a]n unexecuted civil conspiracy is 
not actionable.”18 
 Perhaps ironically, as noted in 
Paradis, this requirement of “overt 
acts” (along with discussion of an 
election of remedies issue) led to 
the evolution of the special damag-
es requirement that Paradis over-
turned.19 Nevertheless, the overt 
act requirement has been explicitly 
incorporated into the new formu-
lation of civil conspiracy iterated in 
Paradis. In its opinion, the Supreme 
Court included the requirement in 
the third element of the claim re-
quiring “the commission of an overt 
act in furtherance of the agree-
ment.”20 As a result, unlike some of 
the other issues discussed herein, 
there is no question—some overt 
act is required for a civil conspiracy 
claim under Paradis.

Intent to harm remains an in-
tegral part of a civil conspiracy 
claim.
 Under the pre-Paradis formu-
lation of the claim, the second 
element required that the pur-
pose of the conspiracy be to injure 
the plaintiff.21 Courts went on to 
explain that the “essential consid-
eration” for a civil conspiracy claim 
was “whether the primary pur-
pose or object of the combination is 
to injure the plaintiff.”22

 Practitioners will note that the 
Paradis opinion did not include 
language concerning the purpose 
of the conspiracy in the formal 
elements of the claim. The intent 
of the conspiracy, however, remains 
relevant under the Paradis analysis. 
In footnote nine of the Paradis deci-
sion, the Supreme Court explicitly 
recognized civil conspiracy as an 
“intentional tort” for which “an in-
tent to harm . . . remains an inher-
ent part of the analysis.”23

***
As with any material change in 
the case law, it may take years (or 
decades) for subsequent cases in 
ever-varying fact patterns to back-
fill our jurisprudence with nuanced 
analysis. While much is yet to be 
decided on this front, the Paradis 
opinion seems to have left a sig-
nificant portion of civil conspiracy 
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jurisprudence intact. Thankfully, 
the body of undisturbed case law 
should aid the practitioner in both 
formulating and defending civil 
conspiracy claims post-Paradis. 

Andrew M. Connor is a partner in the 
Charleston office of Nelson Mullins 
Riley & Scarborough LLP where he 
primarily practices in the areas of prod-
ucts liability and complex litigation.
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