
In a decision rendered on January 15, 2008, the Chancery Court determined that the

automatic stay was not applicable and that it could and would schedule the shareholder

meeting. In rejecting the debtor's arguments, however, the Court initially disagreed with the

plaintiffs argument that the scheduling of a shareholder meeting was a mere ministerial act

that was excepted from the breadth of the automatic stay. Noting that a "ministerial act" was

more akin to a clerical act or similar responsibility of the Court, the Chancellor determined
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that choosing a date required the "exercise [of] some discretion and is probably more than

series of
merely clerical."

opinion columns
Having made such determination, the Court then moved on to the substance of the

by bankruptcy decision -whether the scheduling of the meeting rose to a level that was barred by the

mandate of section 362(a) of the Bankruptcy Code. The Court looked first to the decision ofprofessionals.

the Chancery Court in NKFW Partners v. Saxon Industries, Inc., C.A. No. 7468 1984 WL

8234 (Del. Ch. Aug. 8, 1984), in which then-Vice-Chancellor Berger found that the authority

of shareholders to exercise their rights to control a company "will not be disturbed unless a

clear case of abuse is made out." Then, citing to the decision of the Delaware Supreme

Court in Saxon, which afirmed the Chancery Court ruling, Chancellor Chandler recognized

that "absent other compelling legal or equitable factors, insolvency alone, irrespective of

degree, does not divest the stockholders of a Delaware corporate of their right to exercise

the powers for corporate democracy."

The Chancery Court traced the rationale for Saxon to the decision of the Second

Circuit Court of Appeals' in In re J.P. Linahan, Inc., 111 F. 2d 590 (2d Cir. 1940), which was
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must await acase-by-case determination (particularly as to the purpose of the action sought

to be taken and its relation to potential abuse), it appears that the Chancery Court was

upholding as paramount the principle of shareholder democracy and the concomitant actions

that shareholders might take at duly convened shareholder meetings, and not holding more

generally that any rights of corporate governance (such as non-meeting-related rights

embedded in charters and by-laws) could be exercised notwithstanding the automatic stay.

What is clear is that the U.S. Energy ruling will invite further litigation of these issues

and in some cases, if shareholder meetings are able to afect the makeup of company

boards, could well threaten the viability of otherwise lawfully-commenced chapter 11 cases.

In fact, as of the date hereof, U.S. Energy has filed a motion seeking a declaration from the

Bankruptcy Court that the shareholder meeting is efectively enjoined by the automatic stay

and that the mandate of the Chancery Court is void, which motion is scheduled for hearing

on February 4th.

(Opinions expressed are those of the authors, not of Dow Jones Newsletters.)
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