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Being a 401(k) plan sponsor isn’t 
easy. Half the battle is identifying 
your responsibilities as a plan fidu-

ciary. The other half is identifying compli-
ance and fiduciary errors that can lead you 
into a lot of trouble. One of the problems 
is identifying areas of the plan that could 
result in a whole host of headaches. One 
problem is that one area that has been ne-
glected for a long time until now is miss-
ing participants. Thanks 
to the government’s 
focus on the topic, this 
is something that you 
need to know and fol-
low a process of locat-
ing former employees 
that you can’t locate. 
 
What is a missing par-
ticipant? 

Obviously, a missing 
participant is a former 
employee who has left 
funds in your 401(k) 
plan, but has failed to 
keep their contact infor-
mation current with you 
and is no longer actively 
engaged in managing 
their account balance. 
The tell-tale signs of 
missing participants are 
pretty clear: there has 
been returned mail; re-
turned emails; no recent 
plan account activity on 
the internet or phone; 
or an outstanding, un-
cashed distribution check. Closely related 
to missing participants are “unresponsive” 
participants, people that you may have cor-
rect addresses for, but these participants 
are unable to be definitively contacted 
and who may not be acting in their best 
interest ( such as not cashing distribution 
checks). Of course, some participants may 
be dead, a status which you probably don’t 

know about. If the status is known, then 
the plan’s benefits are due to one or more 
beneficiaries, and they must be located.
 
Why You Should be Concerned About 
Missing Participants

As a plan sponsor, you’re a fiduciary of 
all plan assets including those belonging 
to former employees. Missing participants 
can cause you administrative burdens, 

increased plan costs, and fiduciary risk. 
Missing participants don’t get the required 
notices on major changes to the plan includ-
ing an updated summary plan description, 
plan statements, blackout notices, and any 
changes to the plan investments, which is 
a liability risk to you. Missing participants 
also don’t get a chance to change their in-
vestment because they’re missing. Missing 

participants are viewed as a more-critical 
problem when they are at or near a distrib-
utable event (a required minimum distri-
bution after attaining age 70 1/2). When a 
distribution occurs or is due, the Internal 
Revenue Service (IRS) wants to collect 
taxes, and the Department of Labor (DOL) 
wants to make sure that participants re-
ceive the benefits owed to them. The DOL 
has indicated that missing participants is 

an issue to focus on so 
that means that missing 
participants can lead to 
your plan being audited, 
where your policies and 
procedures for locating 
missing participants can 
be scrutinized by the 
DOL. I assure you that 
most plan like yours 
have absolutely no poli-
cy or procedure in place 
in locating participants 
and it’s important you 
have it in place before 
the DOL audits you.
 
You just can’t move 
the money out, no 
matter the amount

In an ideal world, you 
would be able to take 
the money from miss-
ing participants and just 
move it into Individual 
Retirement Accounts 
(IRAs). The problem 
is you don’t have con-
sent from a missing 

participant to move money into IRAs and 
you need consent if the amounts are above 
the involuntary cash-out limit of your plan 
(which is $1,000 or $5,000). A higher limit 
would give you more leeway in the case of 
missing participants. So if the participant’s 
account balance is more than the cash-out 
limit of your plan, you just can’t move the 
money out until you hear from them (unless 
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the plan is terminating). If 
their contact information 
is stale, you’re not going 
to hear from them anytime 
soon. The problem is that 
as a plan fiduciary, you’re 
responsible for their 
money even if you want 
them out of your plan.
 
The cost of missing 
participants

There can certainly be 
added costs dealing with 
missing participants. If 
you’re paying for plan 
expenses out of your 
pocket, that’s going to 
mean you’re paying for 
administrative expenses 
for missing participants. 
Missing participants 
could also push you re-
quiring to get an audit 
for your 5500 if the par-
ticipant headcount hits 
that magical 100 or 120 
(based on the 80-120 
rule) number. As you may 
not be aware, getting an 
audit is time-consuming 
and it can also cost more than $10,000. 
So not only are missing participants a po-
tential liability headache, but it can also 
push up your administrative expenses 
that either you’ll pay out of pocket,m 
but cost all participants more money. 
 
The Problem Is A Lack of Guidance

The biggest problem for you is that there 
is a lot of uncertainty on how you need to 
address the problem of missing partici-
pants. The most recent guidance from the 
DOL – DOL Field Assistance Bulletin 
2014-01 addressed terminated plans only 
and does not address ongoing plans. There 
is also almost no guidance on how to deal 
with uncashed checks for missing partici-
pants. Uncashed checks are becoming a big 
problem for plan sponsors because there is 
no mechanism on how to properly deal with 
a distribution that is taxed already. The IRS 
did issue a new revenue ruling, Revenue 
Ruling 2019-19 The Revenue Ruling pro-
vides 401(k) plan administrators with help-
ful guidance on how to report and withhold 
from 401(k) plan distributions when a plan 
participant receives the distribution but, 
for some reason, does not cash the check. 
However, this new revenue ruling does 

nothing with helping you identify what 
you need to do with the uncashed check. 
 
How To Find Missing Participants

In the old days, the way we dealt with 
missing participants is by distributing their 
account balance by withholding 100% in 
taxes to the IRS. A few years back the DOL 
said we couldn’t do that. In the old days, 
the IRS provided letter-forwarding servic-
es to help locate missing plan participants. 
However, in 2012, the IRS stopped this 
letter forwarding program. In the absence 
of IRS letter forwarding services, there are 
other ways for you to locate missing par-
ticipants and beneficiaries, including com-
mercial locator services; credit reporting 
agencies; and using Internet search tools. 
Not to be outdone by the IRS, the DOL 
has stated the following search methods 
as the minimum steps the fiduciary of a 
terminated defined contribution plan must 
take to locate a participant: send a notice 
using certified mail; check the records of 
the employer or any related plans of the 
employer; send an inquiry to the desig-
nated beneficiary of the missing partici-
pant, and use free electronic search tools.

Use of Commercial Search Tools

While you can use 
free search tools, I find 
that they are often out 
of date or can’t pinpoint 
who you’re looking for 
if the missing participant 
has a popular name. You 
might consider using a 
commercial service to 
pay to help you locate 
missing participants. Not 
all commercial search 
services are the same. 
Find a search provider 
with a track record of 
the successful location 
of missing participants, 
especially if they can 
demonstrate a 90-95% 
success rate in finding 
an updated address. You 
need a provider that of-
fers a cost-effective, low-
cost process for handling 
a large number of miss-
ing participant searches.
 
Document everything

Everything you do as 
a plan sponsor and plan 
fiduciary is creating 

a prudent process and following it. You 
need a process in place to find missing 
participants and you must document how 
you followed it. So when the time comes 
that the IRS or DOL audits you, you then 
showed them the process you followed in 
trying to locate former plan participants.


