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COMMONWEALTH OF MASSACHUSETTS 
 
 
SUFFOLK, ss                                                SUPERIOR COURT DEPARTMENT 
                                                                      OF THE TRIAL COURT 
                                                                      Civil Action No. 03-4170-A 
 
            
GERALD FABIANO and         ) 
MARIE FABIANO,        ) 

Plaintiffs        ) 
       ) 

vs.        ) 
       ) 

BOARD OF APPEAL and                         ) 
ELIAS PAPADOPOULOS, TRUSTEE     ) 
of NIKOPA DEVELOPMENT TRUST,      ) 

Defendants        ) 

 

 

DEFENDANT NIKOPA DEVELOPMENT TRUST’S 
 MEMORANDUM OF LAW  

 
INTRODUCTION 

 
Having concluded the evidentiary phase of this trial, the Defendant Nikopa 

Development Trust (“Trust”) respectfully submits this Memorandum of Law to the 

Court  in support its position that the variance granted by the Defendant  Board of 

Appeal  (“Board”) to the Trust and Schooner Ventures, Inc., allowing take-out and 

delivery from the existing restaurant, ought not to be disturbed.  

 In short, the Trust urges the Court to find in favor of the Defendants on 

any one or more of the following grounds:  

• Plaintiffs’ lack of standing as aggrieved persons under Section 11 
of the  Boston Enabling Act.  

 

• The Court’s determination of the legal validity of the Board’s 
decision on the facts found by it.  

 
SUGGESTED FACTS 

 The Trust submits that the following facts were elicited at trial through 
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testimony and exhibits, and with due regard for the inferences to be drawn 

therefrom: 

1. The Plaintiffs, Gerald Fabiano and Marie Fabiano, are acting pro se in 
this action (Gerald Fabiano is a lawyer licensed to practice in the 
Commonwealth) and seek judicial review of the Defendant Board of 
Appeal’s (“Board”) granting of a variance to the Trust (and Schooner 
Ventures, Inc.) which changes the existing restaurant use (since 1987) 
to include take-out and delivery of food and beverages.   

 
2. The Plaintiffs assert in their complaint that they are abutters and that 

“granting a variance allowing a take-out restaurant use at the Smith 
Street Property aggrieves the plaintiffs.”1   

 
3. The Plaintiffs, Gerald Fabiano and Marie Fabiano, each own an equal 

one-quarter undivided interest as tenants in common, with other family 
members, in the mixed commercial and residential row house property 
at 35 Wigglesworth Street, Roxbury (“Fabiano Property”).  

 
4. The Fabiano Property abuts the mixed commercial and residential 

property (“Trust Property”) located at the corner of Wigglesworth 
Street, Smith Street, and Huntington Avenue (with addresses at 37 
Wigglesworth Street, 142-148 Smith Street and 682 Huntington 
Avenue) owned by the Defendant Nikopa Development Trust (“Trust”). 

 
5. Elias Papadopoulos is the sole Trustee of the Trust, with full power to 

act for the Trust. 
 
6. The Fabiano Property and the Trust Property are both located in the 

RH (row house) residential sub-district of the Mission Hill 
Neighborhood District.  The Trust Property is located at the edge of the 
RH residential zoning district.  Across the street and down the 
intersecting streets of the Trust Property is commercial use. 

 
7. The Fabiano Property consists of a three-story brick row house and 

basement with an occupied apartment on the third floor, a vacant 
apartment in the basement, and offices on the first and second floor.  
The offices are rented on an at-will basis to Harvard University for use 
by the Harvard School of Public Health, the campus of which is located 
across the street from the Trust Property .  In 2005, Harvard filed plans 
with the Inspectional Services Department to do certain improvements 
to the Fabiano Property in connection with its office use.   

 

                                                 
1
   Apart from conclusory allegations of violations of the zoning ordinance, no specific claim of     

injury to the Plaintiffs is alleged in the complaint. 

Document hosted at 
http://www.jdsupra.com/post/documentViewer.aspx?fid=35a06190-adf4-48a0-901c-7eeb19e8c24d



Page 3 of 20 

8. Marie Fabiano resides with her husband Francis Fabiano (not a party 
to this action) at 1 Worthington Street, which is located about 400-500 
feet from the Trust Property, and Attorney Gerald Fabiano resides at 
25 Wigglesworth Street, a property in which he owns a one-quarter 
undivided interest with other family members.  In 2003, at the time the 
variance was granted and this suit filed, Attorney Fabiano was living in 
Cambridge. 

 
9. The Fabiano family owns many parcels of commercial and residential 

properties in the Mission Hill and nearby areas, the aggregate of which 
comprise an assortment of offices, apartments, restaurants, and other 
commercial uses. 

 
10. Marie Fabiano and Gerald Fabiano, acting pro se, have filed suits in 

several other local zoning cases over the years. 
 
11. The Trust Property  consists of a four-story building and basement with 

two offices and a restaurant on the street floor and six apartments 
above; two on each of the second, third and fourth floors.  The 
entrance to the apartments is on Smith Street and the entrance to the 
restaurant is at 682 Huntington Avenue.  There is a doorway from the 
restaurant and the apartments at 37 Wigglesworth Street which opens 
to a hallway which serves as a secondary egress for the Trust 
Property, as well as a limited storage area for the restaurant.   

 
12. The Trust Property building is noticeably different in appearance, 

architectural style, height, and location fronting Smith Street and busy 
Huntington Avenue than the traditional three-story row houses that 
otherwise comprise the row house subdistrict in which the Trust 
Property is located, and is most especially different, as it pertains to 
this suit, by the inclusion of street floor commercial stores in the Trust 
building, an attribute peculiar to the Trust Property building and not 
common with the other buildings in the row house subdistrict. 

 
13. The restaurant store front space in the Trust Property building, which 

has been utilized for restaurant use since 1987, comprises about 800 
square feet, with about 18 seats, and its store entrance is located at 
682 Huntington Avenue.  Restaurant use is a reasonable commercial 
use of that commercial space, especially in light of its specific location 
off Huntington Avenue in a busy commercial and residential area.  
Such a commercial space and use is peculiar to the Trust Property 
building and is not a common attribute otherwise to be found in the row 
house residential subdistrict in which the Trust Property is located.  

 
14. The Trust property was purchased by the Trust in 2000 from two 

parties, one of whom operated a pizza, sandwich, and seafood 
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restaurant at the Trust Property in the restaurant’s current location 
under the name “Huntington Pizza and Seafood.” As a condition of the 
purchase, and at a favorable rent to the other party, Huntington Pizza 
restaurant was permitted to continue in operation for about a two year 
period while renovations were being made in other areas of the 
building, whereupon after completion of renovations by the Trust the 
former tenant vacated the restaurant premises and it was leased to 
Schooner Ventures, Inc. (“Schooner Ventures”) in 2003. 

 
15. At the time Plaintiffs filed this suit in 2003, Schooner Ventures was 

owned by Diarmund O’Neil (also owner of the “Squealing Pig” 
restaurant and bar next to the Trust Property on Smith Street) and 
operated the restaurant in its present location under a lease with the 
Trust as “Pigs Pizza,” offering the same pizza and sandwich menu.  
The Trust later acquired Schooner Ventures and the assets and 
licenses of the restaurant from Mr. O’Neil who opted to operate the 
Pigs Pizza restaurant with the addition of a liquor license at another 
address on the other side of Huntington Avenue near Brigham Circle 
under the name “Penguin Pizza.” Mr. Papadopoulos then operated the 
restaurant in the interim until Schooner Ventures was sold to Nasser 
Othman in 2004. 

 
16. The restaurant, owned by Schooner Ventures under a lease with the 

Trust, is now operated under the name “Il Mondo,” and is managed by 
Nasser Othman, the principal shareholder and officer of Schooner 
Ventures.   

 
17. The restaurant, open for business from 11:00 A.M. to 11:00 P.M, 

seven days a week, continues to sell pizza, sandwiches, other lunch 
items, with soft drinks in cans -- types of food intended for take out and 
delivery under the terms of the variance.  

 
18. Take-out and delivery does not change the space devoted to 

restaurant use. 
 
19. The Il Mondo restaurant is located in a commercial and residential area 

containing a large college student population, as well as a large body 
of staff and workers from the nearby hospitals and universities, and 
local row house tenants. 

 
20. The Mission Hill area off Huntington Avenue in which the restaurant is 

located is a busy commercial area with heavy vehicular and pedestrian 
traffic.  Parking is difficult in the area because of limited spaces.  
Huntington Avenue (renamed Avenue of the Arts) is a major 
thoroughfare in Boston with street car tracks running in both directions 
(inbound and outbound) in the center of the thoroughfare.  An outdoor 
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T station is across the street from the Trust Property allowing many 
students and others to the sidewalks on Huntington Avenue where the 
restaurant is located. Additional student housing development for the 
Massachusetts School of Pharmacy is under way in the triangle area 
across from the Il Mondo restaurant. The Trust Property is located 
across the street from the Harvard School of Public Health, and in 
proximity with the Massachusetts School of Pharmacy, the Longwood 
Medical area, and other institutions of higher learning, such as 
Massachusetts College of Art, Northeastern University, Wentworth 
Institute, and the Brigham Circle commercial area.  The neighborhood 
is continuing to experience commercial, medical, and educational 
development growth. 

 
21. There are several other restaurants in the Mission Hill commercial 

area, including two or more other pizza restaurants located near 
Brigham Circle, whose menu is purportedly priced higher than the Il 
Mondo restaurant.  A restaurant and bar called the “Squealing Pig” is 
adjacent to the Trust Property on Smith Street and provides more 
expansive (meals with alcoholic beverages) and expensive fare than 
that of the Il Mondo restaurant. 

 
22. The Il Mondo restaurant management makes an effort to provide good 

quality pizza, sandwiches, and other light lunch type food to the 
community at lower prices. 

 
23. The bulk of the restaurant’s take-out customers consist of pedestrians, 

many of whom are students, professionals, other workers from the 
nearby hospitals and schools, and local tenants. The restaurant 
provides free delivery service, but such delivery service constitutes no 
more than 15% of the restaurant’s business, with deliveries made 
generally once a week by a small truck.  Some of the deliveries are 
made by vehicle to elderly persons and some of the deliveries are 
made by foot to tenants or professionals nearby. 

 
24. The Il Mondo restaurant is supplied by delivery trucks that deliver its 

beverages every two weeks and food supplies generally on a monthly 
basis.  

 
25. The restaurant contracts with a rubbish removal service for daily 

pickup. The rubbish is bagged tight and put out on a daily basis for 
truck pickup next to its doorway at 37 Wigglesworth Street after the 
restaurant closes in the evening. Usually pickup is accomplished within 
a two hour period.  

 
26. The Plaintiffs claim to be personally aggrieved  because of an increase 

in delivery trucks to the restaurant, some double parked, and some 
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which block the handicap ramp access to the sidewalk near the 
restaurant.  They also claim to be aggrieved because of  an 
accumulation of bagged and boxed trash on Wigglesworth Street along 
side the Trust Property’s Wigglesworth Street doorway near the 
Fabiano Property, and they complain about debris on the sidewalk 
comprised of paper plates, pizza crust, and cups near the restaurant.   

  
27. The Plaintiffs’ specific complaints are of more recent vintage in this suit 

and were not a subject of the Plaintiffs’ aggrievement when they filed 
this suit.  The Plaintiffs did not have in mind these complaints when 
they filed this suit in 2003.2  

 
28. The Plaintiffs did not notify or complain to any city authority to seek 

abatement of their specific complaints. 
 
29. The Plaintiffs do not claim any economic loss as a result of take-out 

and delivery from the nearby restaurant. 
 
30. Apart from the Plaintiffs’ recent complaints, there have been no 

complaints made to the restaurant’s management or the Trust by 
anyone in the neighborhood or from any governmental authority 
concerning take-out and delivery from the restaurant, or relating to the 
operation of the restaurant.  To the contrary, there have been many 
positive comments from the neighborhood, including local tenants, 
professionals, school officials, and students, complimenting the 
restaurant for its good food, reasonable prices, and take-out and 
delivery convenience.  

  
31. Schooner Ventures will not be able to operate the restaurant profitably 

without the right to provide take-out and delivery services and would 
not be able to continue in business. 

 
32. The continuation of the lease with Schooner Ventures is vital to the 

economic vitality of the Trust and the Trust would have trouble 
sustaining the Trust Property without this income. 

 
STANDING 

 Now that the evidence is in, the Trust reasserts its claim that the Plaintiffs 

lack standing to challenge the decision of the Board. 

 Only a “person aggrieved” may challenge a decision of a zoning board of 

appeals under Section 11 of the Boston Enabling Act.  Few appellate cases have 

                                                 
2
   Arguably, these specific complaints were not in mind until trial of this suit was imminent. 
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addressed the issue of standing for persons challenging Board of Appeals 

decisions under Section 11.  However, because the language of this section is 

identical to that of G.L. c. 40A, §17 in granting standing to any “person 

aggrieved,” the Appeals Court has determined that it may look to cases outside 

Boston to determine the meaning of aggrieved status.  Sherrill House, Inc. v. Bd. 

of Appeal of Boston, 19 Mass. App. Ct. 274, 275 (1985); see also Massachusetts 

Zoning Manual, 2nd Supplement 2005,  MCLE  3rd Edition 1999, §16.14.2.  

 Determining standing becomes a question for the factfinder.  Bell v. 

Zoning Bd. of Appeals of Gloucester, 429 Mass. 551, 554 (1999); Marashlian v. 

Zoning Bd. of Appeals Newburyport,  421 Mass, 719,721 (1996).   

 In order to maintain an appeal of a zoning decision, the Plaintiffs must 

show a reasonable likelihood of injury to their private legal or property rights.  

Planning Bd. of Hingham v. Hingham Campus, LLC,  438 Mass. 364, 368-369 

(2003); Bell v. Zoning Board of Appeals of Gloucester, 429 Mass. 551, 554 

(1999).  Moreover, the injury to these rights must be special and different from 

the concerns of the rest of the community (emphasis added).  Planning Bd. of 

Hingham v. Hingham Campus, LLC, 438 Mass. at 369; Bell v. Zoning Board of 

Appeals of Gloucester, 429 Mass. at 554.  And the harm the Plaintiffs allege 

must be within the scope and concern of the zoning regulation.  Circle Lounge & 

Grille, Inc. v. Bd. of Appeal of Boston, 324 Mass. 427 (1949). 

 Although abutters enjoy a rebuttable presumption that they are “persons 

aggrieved,” once a sufficient challenge has been presented, as it has in this 
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case3, the presumption disappears and standing is “decided on the basis of the 

evidence with no benefit to the plaintiff from the presumption.”  Barvenik v. 

Aldermen of Newton, 33 Mass. App. Ct. 129, 131 (1992). Whereupon, the 

Plaintiffs bear the burden of proof as to standing “although [they] are not required 

to prove by a preponderance of the evidence that his or her claims of 

particularized or special injury are true.”  Butler v. City of Waltham, 63 Mass. 

App.Ct. 435, 441 (2005).  Rather, plaintiffs meet this burden when the judge 

determines that the evidence is both qualitatively and quantitatively sufficient as 

a question of fact before him. 

NO STANDING 

 Plaintiffs’ claims of particularized injury pop up for the first time at the time 

of trial and are of recent vintage, and it becomes a matter of speculation as to 

what Plaintiffs’ claims of aggrievement were at the time they filed this suit in 

2003.  What we do know from the evidence is that these claims relating to traffic, 

trash, and debris, was not in their mind when they filed suit4.   The Trust’s view is 

that aggrievement forms the jurisdictional basis for a zoning challenge and 

should be present at the time suit is filed based upon particularized injury to the 

Plaintiffs, at the time or reasonably expected to occur subsequently.  This 

prerequisite does not exist in this case and what is now claimed as special 

injuries by the Plaintiffs to avert a standing challenge are of recent vintage and 

not consequential.  Hindsight might be 20/20, but it does not furnish a basis for 

                                                 
3
  Both Defendants have pleaded lack of standing as an affirmative defense in their answers and 

filed a joint motion to dismiss for reasons of lack of standing.  And the scope of the testimony at 
the trial, on both sides, put in question the Plaintiffs’ standing to maintain this suit. 
 
4
   Recalling the testimony of the Plaintiffs. 
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Plaintiffs’ standing to maintain this suit.  To do so would be to confer standing to 

the Plaintiffs, after the fact. 

 The Trust submits that there is no substantial evidence, qualitatively or 

quantitatively, to support the Plaintiffs’ position that they are aggrieved persons 

under the zoning laws with standing to challenge the Board’s decision.   

• Damage to Plaintiffs must be substantial and proximately caused by the 
zoning relief challenged. 

 To determine whether the Plaintiffs are persons aggrieved under Section 

17 of the Enabling Act with standing to prosecute this zoning appeal, it is 

submitted that the Court should consider whether the Plaintiffs plausibly claim 

that they will sustain some particularized harm as a proximate result of the 

challenged zoning decision allowing take-out and delivery from the existing 

restaurant.  The injury must be real and directly caused by the zoning relief 

challenged. Boston Edison Co. v. Boston Redevelopment Auth., 374 Mass. 37, 

46 (1977).  It is submitted that the evidence adduced at the trial provide no 

credible basis to support the Plaintiffs’ claims of harm as a proximate result of the 

Board’s decision for the reasons set forth. 

  In viewing the Plaintiffs’ assertion of specific injuries special to them, as 

opposed to the community in general, the Plaintiffs’ claims of aggrievement, 

mainly relating to traffic, rubbish, debris, and the sometimes blocking of the 

handicap sidewalk ramp, are most certainly claims of recent vintage, brought up 

for the first time at the trial and advanced by the submission of recent 

photographs of isolated instances of truck traffic, bagged and boxed rubbish, and 
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scattered debris5.  

 To the extent there were any special or tangible injuries claimed by the 

Plaintiffs when they filed suit in 2003, the Plaintiffs’ complaint is entirely silent on 

that point6.  What militates against their claim of particularized injury is the fact 

that the Plaintiffs made no effort to contact the city or other officials to abate their 

concerns.  Apparently they did not deem these complaints to be as deleterious to 

their interests as to be worthy of immediate abatement or notification to the city. 

 Given the Plaintiffs’ propensity for pro se litigation relating to zoning 

matters, or, at the least, taking into account their aptitude and tendency to assert 

their rights in court over the years, and to write a complaining letter when it suits 

Mrs. Fabiano, it is remarkable and telling that they never complained to the city to 

abate the problem or otherwise notify the authorities of these complaints if these 

specific injuries were so injurious to them. The Plaintiffs are sophisticated 

property owners conversant with the various agencies of government which 

relate to their property interests.  It was apparent from their testimony and 

demeanor at the trial that the Plaintiffs, in the jargon of the street, know their way 

around city hall.  It also seemed apparent at the trial that the Plaintiffs, Mrs. 

Fabiano in particular, are very protective of their interests in the Mission Hill 

community and are not shy about asserting their rights. One can reasonably 

conclude, despite their rebuttals to the contrary7, that these alleged injuries were 

                                                 
5
   This, of course, is contrasted by the Defendant’s photos showing a more pristine area.   

 
6
    ¶18 of the Complaint merely states, “Defendant Board of Appeal granting a variance allowing 

a take-out restaurant use at the Smith Street Property aggrieves the plaintiffs.” 
 
7
   In rebuttal on the claims of particularized injury, the Plaintiffs countered in effect that it was not 

their nature to complain to the city authorities, although, as shown at the trial, Marie Fabiano was 
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not sufficiently significant for them to complain about.   And they would be right 

on that point I submit. 

 This uncharacteristic lack of action by the Plaintiffs to seek immediate 

relief from conditions they claim to be on the basis of their aggrievement, or even 

to note their complaints to the city in a contemporaneous manner, belies their 

claims of direct personalized tangible injuries.  This inaction speaks volumes. 

 Moreover, the Plaintiffs do not claim any economic loss as the result of the 

allowance of take-out and delivery from the existing restaurant nearby, 

significantly undercutting any claim of injuries proximately resulting from the 

Board’s action or their severity. See Waltham Motor Inn, Inc. v. LaCava, 3 Mass. 

App. Ct. 210, 217 (1975) (“There is nothing in the record to suggest that the 

granting of either [special] permit would result in a diminution of the value of the 

interest which any of those plaintiff’s owns or controls .  .  .”) 

 The Trust urges the Court to conclude that there were no claims of 

particularized or special injury to the Plaintiffs at the time they filed suit, nor were 

they in mind at that time, and that the nature of these claims were not so 

deleterious to them as to demand immediate relief or public notification, and that 

their recent assertions of personalized injuries were scrambled together at the 

last moment to plug a hole in their case.8    In viewing the evidence presented at 

the trial, it is submitted that the Plaintiffs have not shown any particularized injury 

                                                                                                                                                 

not hesitant to complain in writing the ISD  
 
8
  Indeed, there is no claim of particularized injury and absolutely no mention of special injuries 

because of traffic, rubbish, debris, etc., to be found in the Joint Pre-Trial Memorandum portion 
submitted by the Plaintiffs to the Court on February 12. 2007.  See Plaintiffs’ position and 
perspective, ¶¶ 2A-P.  Merely an assortment of legal and factual arguments more attuned to the 
concerns of the community in general. 
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to them of a significant nature flowing from the action of the Board to provide 

them with standing.   

• Plaintiffs’ specific complaints are insufficient to confer standing. 

 The Plaintiffs’ specific complaints concerning traffic (trucks blocking the 

handicap ramp on the corner sidewalk, delivery trucks illegally parked), bagged 

rubbish outside.37 Wigglesworth Street, and some debris in the area, are not 

significantly  impressive to confer standing.   

 Plaintiffs’ testimony relating to their traffic concerns is no more than 

unsubstantiated opinions.  See Rinaldi v. Board of Appeal of Boston, 50 Mass. 

App. Ct. 657, 660 (2001).  No traffic experts testified in this trial, merely the self 

serving observations of the Plaintiffs made within a selective time period. And 

there is absolutely no evidence presented that these traffic conditions resulted in 

a diminution of value of the Plaintiffs’ property.  See Marashlian v. Zoning Board 

of Appeals of Newburyport, 421 Mass. 719 (1996) (Substantial harm a factor that 

may be considered);  Bavenick v. Board of Aldermen of Newton, 33 Mass. App. 

Ct. 129 (1992).  The case of Waltham Motor Inn, Inc. v. La Cava, 3 Mass. App. 

Ct. 210, 273 (1957) suggests that owners of income-producing property or 

investment property must show economic harm other than that caused by 

competition and may not be entitled to rely on “quality of life” issues of traffic and 

aesthetics in the same manner as those having the status of nearby residents. 

 There is no substantiated evidence that these conditions were proximately 

caused by the Board’s decision to allow take-out and delivery from the existing 

restaurant.  No substantial evidence was presented to show what the conditions 

Document hosted at 
http://www.jdsupra.com/post/documentViewer.aspx?fid=35a06190-adf4-48a0-901c-7eeb19e8c24d



Page 13 of 20 

were prior to the Board’s decision so as to provide a baseline from which one 

could determine the effects, if any.  There was no substantiated evidence that 

these traffic conditions were not present when suit was filed, or that this traffic 

situation demonstrated particularized effects on Plaintiffs’ property different or 

special from the concerns of the community at large.  See  Alvin v. Zoning Board 

of Appeal of Cambridge, 51 Mass. App. Ct. 1109 (2001).   

 Scraps of paper on the ground, bagged rubbish awaiting pickup, standing 

delivery trucks, congestion, etc., are not foreign to urban living and generally 

reflect a community concern.  And taking into consideration the inherent 

variability of traffic, the public nature of the roadway, and the general inability to 

assign any substantiated increase in traffic conditions to the use granted in 2003,  

the Plaintiffs are hard pressed to complain of any particularized injury. 

 As to the rubbish storage complaint, there is no evidence to show that this 

condition was not present as the result of the operation of the restaurant before 

the variance for take-out and delivery was granted.  Again, the Plaintiffs’ 

observations are limited in time and are speculative at best.   What is to say that 

the amount of rubbish put out for pickup is not less as a result of the granting of 

take-out and delivery?   And as to the question of debris from the restaurant, that 

also derived from observations limited in time and it is speculative as to whether 

it was not a factor before the variance was granted, or its source (at least the 

cups do not come from the restaurant), or the degree of personal harm, if any.  

This is more a question of litter, another problem inherent in a busy commercial 

and residential area, and there is nothing in the evidence to show that this was a 
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substantial problem, something specific to them and not the public in general, or 

caused them substantial harm. I keep getting back to this:  If it was so deleterious 

to their interests why did they not seek to have it abated on the spot?   

 These complaints are clearly general in nature and indicative of life in the 

big city.  And the mystery is what was the Plaintiffs’ aggrievement when they filed 

this suit?  The Trust suggests it was not these complaints or the like, but rather 

as indicated in their complaint and the pre-trial memorandum, general legalistic 

concerns based on perceived violations of the Enabling Act and their status as 

abutters, but insufficient in a trial of this appeal to sustain their standing to 

challenge the Board’s decision. The claims of their purported particularized injury 

came later, more than three years later, and are indicative of an attempt to 

produce evidence after the fact    

 The upshot is that no substantial evidence was presented by the Plaintiffs 

to show any injury special or different from the community in general, flowing 

from the action of the Board in granting the variance to add take-out and delivery 

service to the existing pizza and sandwich restaurant.  The inaction of the 

Plaintiffs in seeking municipal relief from their complaints is strong evidence 

against their claim of personalized injury.  They have not shown any injury to 

them as abutters special or different from the community in general, and they 

produced no evidence of any economic loss as a result to the Board’s decision. 

And they have not shown that such injury was proximately caused by the zoning 

relief challenged.   Further, these claims are of recent vintage, not contemplated 

by the Plaintiffs when they filed suit, casting serious doubt on their claim of 
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aggrievement. 

THE VARIANCE SHOULD BE SUSTAINED 

 It is also submitted that the Court should sustain the Board’s decision as 

sufficient evidence was produced at the trial demonstrating that the statutory 

prerequisites for the decision have been met.  See Broderick v. Bd. of Appeal of 

Boston, 361 Mass. 472, 479 (1972). 

 Section 7-3 of the Enabling Act sets forth the conditions required for a 

variance.  To grant a variance in this matter, the board must find the following: 

• that there are special circumstances or conditions . . .applying to the land 
or structure for which the variance is sought . . .[,] which circumstances or 
conditions are peculiar to such land or structure but not the neighborhood, 
and that said circumstances or conditions are such that the application of 
the provisions of this code would deprive the appellant of the reasonable 
use of such land or structure; 

 

• that, for reasons of practical difficulty and demonstrable and substantial 
hardship . . . , the granting of the variance is necessary for the reasonable 
use of the land or structure and that the variance as granted by the board 
is the minimum variance that will accomplish this purpose; 

 

• that the granting of the variance will be in harmony with the general 
purpose and intent of this code, and will not be injurious to the 
neighborhood or otherwise detrimental to the public welfare . . . 

 
And  Section 7-3 also requires the board to take into account the following 

factors in determining the required findings: 

• the number of persons residing or working upon such land or in such 
structure, 

 

• the character and use of adjoining  lots and those in the neighborhood, 
and 

 

• traffic conditions in the neighborhood. 
 

 The Trust submits that the relief granted by the Board is in accord with the 
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Boston Enabling Act; and that the adding of take-out and delivery to the already 

existing pizza and sandwich restaurant use does not constitute a substantial 

detriment to the public good, nor is it in substantial derogation of the zoning act 

purposes, and there is little or no impact on the zoning standard as a result of 

such relief.   

 And it is submitted that there is ample evidence before the Court to 

support the Board’s decision and to support a finding for the Defendants. 

 There are “special circumstances or conditions” applying to the land or 

structure, which are “peculiar to such land or structure but not the neighborhood” 

so as not to deprive the Trust and Schooner Ventures of the reasonable use of 

such land or structure.  The evidence shows that the Trust Property building is 

noticeably difference in appearance, architectural style, height, and location 

fronting Smith Street and busy Huntington Avenue9 than the traditional three-

story row houses that otherwise comprise the row house subdistrict in the 

immediate neighborhood in which the Trust Property is located.  The Trust 

Property is most especially different, as it pertains to this suit, by the inclusion of 

street floor commercial stores in the building, an attribute peculiar to the Trust 

building and not in common with the other buildings in the row house subdistrict.  

The restaurant space, which has been utilized for restaurant use since 1987, 

comprises about 800 square feet of space with about 18 seats, and its entrance 

is located at 682 Huntington Avenue, fronting a busy thoroughfare. Restaurant 

use is a reasonable commercial use in that commercial space, especially in light 

                                                 
9
   The photo exhibits graphically show the contrast between the Trust Property building and the 

neighborhood row houses. 
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of its specific location off Huntington Avenue in a busy student, commercial and 

residential area, whose population apparently has an insatiable appetite for take-

out pizza. Such a commercial space and use is peculiar to the Trust Property 

building and is not a common attribute otherwise to be found in the row house 

residential subdistrict neighborhood in which the Trust Property is located.  And 

the circumstances of an existing restaurant in this row house neighborhood is 

peculiar to the Trust Property and not this neighborhood and a reasonable use of 

the property.  The restaurant site is subject to unique conditions in the row house 

neighborhood  which render it appropriate for take-out and delivery services. 

 And with respect to a showing of “substantial hardship,” it is submitted that 

there is sufficient evidence to support that finding.   

 Hardship is not being able reasonably to use property for the purposes, or 

in the manner, allowed by municipal zoning requirements. (emphasis added)  

The conditions which establish hardship affecting the locus are diverse. No one 

factor determines the question of what is practical difficulty or unnecessary 

hardship, but all relevant facts, when taken together, must indicate that the plight 

of the premises in question is unique in that they cannot be put reasonably to a 

conforming use.  Brackett v. Board of Appeals of Boston, 311 Mass. 52, 60 

(1942); See also, Boyajian v. Board of Appeals of Wellesley, 6 Mass. App. Ct. 

283 (1978). 

 Even relatively minor hardship can justify a variance where 

inconsequential dimensional variances are involved.  Joseph v. Board of Appeals 

of Brookline, 362 Mass. 290, 293 (1972).  By analogy, the adding of take-out and 
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delivery services to an existing pizza and sandwich restaurant in a busy 

commercial and residential neighborhood is similarly inconsequential because it 

does not change the character of the neighborhood or endanger nearby 

properties with an inconsistent land use.   

 In this case there is not only financial hardship (which is a factor to be 

considered along with other factors) there is demonstrated hardship arising out of 

the nature of the Trust Property and the reasonable and practical use of the 

property in a commercial and residential setting.  The Trust Property is located at 

the edge of the residential row house subdistrict within sight and touch of the 

adjacent commercial areas, with its reaches into the bustle of a growing 

commercial, medical, and student population. The Trust Property building with its 

street floor commercial stores is unique in the RH residential subdistrict 

neighborhood in which it is located and the use of the restaurant at the Trust 

Property is peculiar that building and not the residential neighborhood. It can be 

found that the street floor restaurant space along with the other street floor 

commercial spaces in the Trust Property were adapted for business purposes 

only and cannot be used for residential purposes in the RH residential subdistrict 

and that take-out and delivery is a natural and reasonable extension of the 

restaurant use.  It is submitted that this extension of the existing restaurant use is 

inconsequential because it does not change the character of the neighborhood or 

endanger nearby properties with an inconsistent land use.  The Trust submits 

that there are exceptional circumstances in this case to justify relaxation of the 

restrictions imposed by the Enabling Act.  See Norcross v. Board of Appeal of 
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Boston, 225 Mass. 177, 185-186.  And it is within the Court’s discretion given the 

facts in evidence to justify the finding of substantial hardship in this case and the 

Trust urges the Court to do so.  

CONCLUSION 

 There are also the equities to be considered in this case.  The Plaintiffs 

have suffered no economic loss because of this limited use variance in this busy 

commercial and residential area and have not suffered in any significant tangible 

way from its issuance, and are seemingly thriving in the area with their 

commercial and residential property interests.   

 On the other hand, the Trust and Schooner Ventures depend on this 

restaurant having the ability to offer take-out and delivery services to a 

demanding public in this bustling area.  Their financial ability to maintain the 

Trust Property and the restaurant is at risk without it.  And the public is well 

served by this restaurant.   

 What could be more appropriate to the operation of a pizzeria and 

sandwich shop than take-out and delivery, especially in this busy commercial and 

residential area full of students, medical staff, and local tenants, most of who are 

on the run and busy with their studies, work activities, or home life.   

 As the Court may annul the Board’s decision if found to exceed its 

authority, the alternative for the Court is to “make such other decree as justice 

and equity may require.” 

 Accordingly, the Trust urges the Court to take into consideration the 

equities in this case and for the reasons submitted above, the Trust respectfully 
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requests that the Court find in favor of the Defendants. 

      Respectfully submitted, 

 

      ____________________________ 
      Dennis L. Ditelberg, BBO #125240 
      Callas, Felopulos & Ditelberg, LLP 
      4 Longfellow Place, Suite 3802 
      Boston, MA 02114 
      617-523-4455 
      Ditelberg@cfd-law.com 
 
      Attorney for Defendant Nikopa  
      Development Trust 
 

 
        
Dated:   December       , 2007 
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served this Defendant Nikopa Development Trust’s Memorandum of Law by 
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in their complaint and to counsel for the Defendant Board of Appeals at his office 
address, postage prepaid. 
 
       
      _________________________ 
      Dennis L. Ditelberg 
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