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 As part of its broad effort to modernize and enhance “the accuracy, 
transparency and effectiveness of the proxy voting system,” on July 22, 2020, 
the Securities and Exchange Commission (“SEC” or “Commission”) voted, 
three to one, to adopt amendments to key rules under Section 14 of the 
Securities Exchange Act of 1934, as amended (the “Exchange Act”) 
governing the activities of what the SEC now terms “proxy voting advice 
businesses,” such as ISS, Glass Lewis and Egan Jones. The SEC also issued 
related supplemental guidance to investment advisers that often retain the 
services of these firms. These changes, as explained below, become effective 
over a staggered compliance period ending December 1, 2021. 
The new rules do not impose additional filing or disclosure obligations on 
public companies, but rather confirm that proxy advisory firms engage in 
“solicitations” and establish new, principles-based conditions for these firms 
to rely on certain proxy exemptive rules set forth in Exchange Act Rules 14a-
2(b)(1) and 14a-2(b)(3) in advising their institutional clients on the substance 
of matters subject to a vote and/or the execution of voting instructions. As 
SEC Chair Jay Clayton put it, the SEC’s new rules and enhanced guidance 
should “ensure that those who take on the responsibility of investing and 
voting on behalf of our Main Street investors have accurate and useful 
information necessary to make an informed voting decision for the benefit of 
those investors.” At least one proxy advisory firm disagrees. On August 12, 
2020, ISS confirmed its intention to resume a lawsuit filed on October 31, 
2019 in the United States District Court of the District of Columbia that had 
been in abeyance pending SEC action on the final rules. The lawsuit alleges, 
among other things, that the SEC lacks authority to regulate proxy voting 
advice as though it were a solicitation, and that the now-adopted rules are 
contrary to law. 
In this Alert, we provide key takeaways for companies and their boards of 
directors, including how these new rules and related guidance may impact 
their proxy processes and their relationships with proxy advisory firms and, 
potentially, their investors. We also provide: 
• A brief summary of the November 2019 proposals, particularly 

referencing a key provision of company pre-distribution review that was 
not adopted.  
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• A summary of the new rules and guidance adopted by the SEC: 
o The changes to the definition of “solicitation” under Rule 14a-1(l) codifying the agency’s longstanding view 

that proxy voting advice generally constitutes a “solicitation” covered by Section 14(a) of the Exchange Act. 
Effective 60 days following publication in the Federal Register (which has not yet occurred). 

o A new provision in the note to Rule 14a-9 indicating that failure to disclose material information regarding 
proxy voting advice – such as methodology, sources of information, or conflicts of interest – could, 
depending on the particular facts and circumstances, be misleading within the meaning of the rule. Effective 
60 days following publication in the Federal Register (which has not yet occurred). 

o Requirements and safe harbors of new Rule 14a-2(b)(9), including the required conflicts of interest 
disclosures and the adoption of policies and procedures for providing research reports to subject issuers, that 
would allow proxy advisory firms to continue to rely on conditional exemptions now codified in Rules 14a-
2(b)(1) and (3), as just amended. Effective December 1, 2021. 

o The supplemental guidance regarding proxy voting responsibilities of investment advisers. Effective 
immediately upon publication in the Federal Register, which has not yet occurred.  

Variations of the Adopted Rules from the Proposing Release  
With a focus on building upon the processes already in place, in the first of its proposals issued on November 5, 
2019, the SEC proposed to provide a mechanism for enhancing engagement between proxy advisory firms and the 
issuers covered by their voting research and recommendations (the “Proposed Proxy Advisor Amendments”). 
Specifically, the Proposed Proxy Advisor Amendments clarified that the term “solicitation” included any proxy 
advisor voting recommendations, and conditioned exemptions from filing and information requirements under the 
proxy rules for those solicitations on specified disclosures by the proxy advisory firms about conflicts of interest and 
compliance with a mandatory pre-publication review and feedback opportunity for subject companies. More 
specifically, the proposal would have required, as a condition to reliance on the Rule 14a-12(b)(1) and 14a-2(b)(3) 
exemptions, that the proxy advisory firm provide companies (and certain other soliciting persons) with at least two 
opportunities to review and provide feedback on the firm’s advice before such advice could be finalized and 
disseminated to firm clients, with the review time varying based on how far in advance of the shareholder meeting 
the definitive proxy statement is filed.   
As detailed in SEC Release No. 34-89372, Exemptions from the Proxy Rules for Proxy Voting Advice adopted by 
the SEC on July 22, 2020 (“Final Proxy Advisor Amendments”),1 the Proposed Proxy Advisor Amendments were 
criticized from various perspectives. Certain institutional investors argued that the proposed changes would be too 
prescriptive, focusing in particular on the potential for serious delays and disenfranchisement attributable to 
mandatory pre-publication issuer review, and interfere with the relationship between proxy advisory firms and their 
institutional shareholder clients. The SEC’s Investor Advisory Committee (“IAC”) expressed the view that the 
Proposed Proxy Advisor Amendments would not achieve the SEC’s stated goal, which generally was to increase 
regulation of proxy advisory firms and enhance the ability of public companies to monitor and respond to their 
voting recommendations without addressing in parallel more basic proxy plumbing issues, as the IAC previously 
recommended.2 
Summary of Adopted Rule Changes Affecting Proxy Advisory Firms  
Proxy Voting Advice is Now Officially a “Solicitation” Subject to Antifraud Rules3 
Codifying the interpretation and guidance published by the SEC that became effective in September 2019, the 
definition of “solicitation” under Section 14(a) of the Exchange Act and Rule 14a-1(l) thereunder now includes the 
following: “any proxy voting advice that makes a recommendation to a shareholder as to its vote, consent, or 
authorization on a specific matter for which shareholder approval is solicited, and that is furnished by a person who 
markets its expertise as a provider of such advice, separately from other forms of investment advice, and sells such 
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advice for a fee.” The definition of “solicitation” excludes, however, proxy voting advice provided by a person who 
furnishes such advice only in response to an unprompted request. [Rules 14a-1(l)(1)(iii)(A) and 14a-1(l)(1)(v)] 
As a “solicitation,” proxy voting advice is subject to the core proxy antifraud provisions of Rule 14a-9, which 
prohibit any covered communication from: (a) containing false or misleading statements with respect to any material 
fact at the time and in light of the facts and circumstances under which such statements are made; and (b) omitting to 
state any material fact necessary in order to make the statements therein not false or misleading. This two-pronged 
prohibition extends to any proxy voting advice that is exempt from the proxy information and filing requirements 
under Rules 14a-2(b)(1) and (b)(3), because the SEC continues to “believe that subjecting proxy voting advice 
businesses to the same antifraud standard as registrants and other persons engaged in soliciting activities, including 
those engaged in exempt solicitations, is appropriate and in the public interest.” To underscore this point the SEC 
added a new illustrative example of the types of information that a proxy advisory firm should consider providing, 
depending on the relevant facts and circumstances, to avoid a potential Rule 14a-9 violation: “the methodology used 
to formulate proxy voting advice, sources of information on which the advice is based, and material conflicts of 
interest”. [New Note (e) to Rule 14a-9] 
New Conditions to Reliance by Proxy Advisory Firms on the Rule 14a-2(b)(1) and/or Rule 14a-2(b)(3) 
Exemptions 
Proxy advisory firms must now comply with two key conditions under new Rule 14a-2(b)(9) in order to rely on the 
exemptions from proxy information and filing requirements made available in Rules 14a-2(b)(1) and (3). Each of 
these new conditions is explained below, along with the related safe harbors. It is important to emphasize that, once 
they become applicable on December 1, 2021, none of these provisions apply to solicitations relating to M&A 
transactions and contested elections of directors.  
Conflicts of Interest Disclosure 
All proxy voting advice, or any electronic medium used to deliver such advice, must include prominent disclosure 
of: 
• Any information regarding an interest, transaction, or relationship4 of the proxy advisory firm (or its affiliates) 

that is material to assessing the objectivity of the proxy voting advice in light of the circumstances of the 
particular interest, transaction, or relationship, such as when an incumbent proxy advisory firm sells both proxy 
voting services to investors and consulting services to issuers seeking assistance with proposals to be voted on by 
shareholders. [Rule 14a-2(b)(9)(i)(A)] 

• Any policies and procedures used to identify, as well as the steps taken to address, any such material conflicts of 
interest arising from such interest, transaction, or relationship. [New Rule 14a-2(b)(9)(i)(B)] 

These principles-based disclosure requirements, which are predicated on a standard of materiality, are intended to 
encompass a range of circumstances so that a proxy advisory firm’s clients have the information needed to assess the 
objectivity and reliability of the advice when making voting decisions.5 
Policies and Procedures  
Proxy advisory firms must adopt and publicly disclose policies and procedures reasonably designed to address the 
need for investors to have timely access to transparent, accurate, and complete information—including any written 
response by the issuer to the advice—that is material to their voting determinations on matters other than contested 
matters (e.g., proxy contests) or M&A transactions.   
 
 
  



Governance & Securities  
 

Weil, Gotshal & Manges LLP August 18, 2020 4 
WEIL:\97594048\2\US.NY 

Related Safe Harbors 
As previously noted, each of the forgoing conditions to a proxy advisory firm’s reliance on Rules 14a-2(b)(1) and/or 
14a-2(b)(3) has an accompanying safe harbor designed to facilitate compliance with the underlying principles of the 
rules. Specifically, a proxy advisory firm must:  
• Provide the subject company with proxy voting advice relating to that company, free of charge, not later than 

when such advice is provided to its clients. This gives the company an opportunity to review and identify factual 
errors or weaknesses in the reports in sufficient time before the meeting. As the SEC pointed out in a footnote to 
the adopting release,6 many S&P 500 companies already have a brief period (usually approximately 24-48 hours) 
to review and provide factual corrections to draft ISS reports before publication. Notably, the new rules do not 
require the proxy advisory firms to provide issuers the opportunity to review and provide feedback on the proxy 
voting advice in advance of it being provided to clients, as had been proposed. [Rule 14a-2(b)(9)(ii)] 
o Safe Harbor: The policy of the proxy advisory firm can require the company to satisfy two conditions in 

order to receive that firm’s voting advice in advance: (1) the filing of its definitive proxy statement at least 
40 calendar days prior to the applicable shareholder meeting and (2) the use of such advice only for the 
company’s “internal purposes and/or in connection with the solicitation” and not to be published or 
otherwise shared other than with employees or advisors. 

• Provide clients with a mechanism by which they can reasonably be expected to become aware of any written 
statements regarding the particular firm’s proxy voting advice by subject issuers in a timely manner before the 
shareholder meeting without prescribing how to ensure that investors have an opportunity to review issuer 
responses. [Rule 14a-2(b)(9)(iii)] 
o Safe Harbor: The proxy advisory firm can notify its clients through its electronic client platform or by email 

or other electronic means that the issuer has filed, or has informed the firm that it intends to file, additional 
soliciting materials (and include an active hyperlink to those materials on EDGAR when available).   

Guidance for Investment Advisers Sharpens Focus on Voting Diligence  
At the same time that the SEC adopted the amendments to the proxy rules relating to proxy advisory firms, the 
agency supplemented its September 2019 guidance regarding investment advisers’ fiduciary responsibilities in 
relation to their reliance on proxy advisors’ advice and voting services, including the duty to conduct reasonable due 
diligence, and recommendation that investment advisers maintain careful oversight of their processes, procedures 
and interactions with companies, including with respect to errors in reports, if they wish to rely on voting 
recommendations of proxy advisory firms.  
Building upon the September 2019 guidance, the supplemental guidance of July 2020 (which as noted becomes 
effective immediately upon publication in the Federal Register, which has not yet occurred) offers advice regarding 
how investment advisers should consider company responses to proxy advisory firm recommendations resulting 
from the new amendments to the solicitation rules, including those associated with “pre-populated” proxies or 
“automatically” executed voting services, or automated voting, such as:  
• Disclosure obligations and client consent when investment advisers use automated services for voting. 
• Considering a subject issuer’s response to a proxy advisory firm’s recommendation that is provided with 

sufficient advance notice that would reasonably be expected to affect the investment adviser’s voting 
determination. 

• Considering disclosure of the extent of the particular investment adviser’s use of automated voting and how the 
adviser’s policies and procedures related to automated voting take into account additional information disclosed 
by an subject issuer.  
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This supplemental guidance is intended to foster further reflection by investment advisers with respect to their 
reliance on the services of proxy advisors and whether the investment advisers are fulfulling their fiduciary 
obligations to their investors in their voting due diligence and disclosure of their voting policies and procedures.  
Some also expect that it will reduce automated voting practices, especially as many investors develop and administer 
more specific voting policies and procedures as part of their enhanced focus on issues such as diversity, climate 
change and other matters relating to the long-term sustainability of their investments. 
The Long and Winding Road of Proxy Reform: Recent History and What’s on the Horizon 
As discussed in our previous Alerts, available here and here, it has been a long and winding road to proxy regulatory 
reform since the SEC published its comprehensive “proxy plumbing” concept release in 2010. It was not until 
September 2018 that the SEC indicated an intent to re-evaluate the standards currently in place to regulate proxy 
advisory firms, a multi-faceted topic which was addressed during the November 2018 Roundtable on the Proxy 
Process and ensuing discussions and debates leading to the proposed rule changes in 2019, and their recent adoption. 
On November 5, 2019, the SEC issued two releases proposing a number of amendments to the federal proxy rules. In 
addition to the proposing release for the new rules that are the subject of this Alert, the SEC proposed changes to 
certain procedural requirements relating to the submission of shareholder proposals and changes to the provision 
regarding the ability of issuers to exclude resubmitted proposals (the “Proposed Shareholder Proposal 
Amendments”). The second release proposed amendments relating to proxy advisory firms (the “Proposed Proxy 
Advisor Amendments”), particularly with respect to the exemptions from the proxy filing and disclosure 
requirements normally invoked by these firms for their voting recommendations.  
The Proposed Shareholder Proposal Amendments, if adopted, would update the shareholder proposal process by: (1) 
increasing the minimum thresholds for shareholders to submit and resubmit proposals on corporate ballots to one of 
three potential thresholds: (a) continuous ownership of at least $2,000 of the company’s securities for at least three 
years, (b) continuous ownership of at least $15,000 of the company’s securities for at least two years, or (c) 
continuous ownership of at least $25,000 of the company’s securities for at least one year; requiring that a 
shareholder proponent using a representative for the purpose of submitting a shareholder proposal provide 
documentation to make clear that the representative is authorized to act on the shareholder-proponent’s behalf 
(including the shareholder-proponent’s identity, role and interest in a proposal); requiring a statement from the 
shareholder proponent that he or she is able to meet with the company, either in person or via teleconference, no less 
than 10 calendar days, nor more than 30 calendar days, after submission of the shareholder proposal; increasing the 
required vote thresholds for resubmissions to a more meaningful level; and restricting a shareholder proponent from 
submitting more than one proposal at the same meeting.  
These Proposed Shareholder Proposal Amendments were just scheduled for consideration at a public open meeting 
of the SEC to be webcast at 10:00 a.m. on Wednesday, September 16, 2020.   
According to the SEC’s latest Regulatory Flexibility Act agenda reflecting the rulemaking priorities of SEC Chair 
Jay Clayton as of March 31, 2020, the SEC is also planning potential rulemaking related to universal proxies by 
October 2020. Universal proxies enable shareholders who vote by proxy in connection with a contested election of 
directors the same flexibility as shareholders who attend a shareholder meeting and may vote in person, by allowing 
them to select a director from competing slates of the company and a dissident.7 
Key Takeaways for Issuers 
The adoption of these new rules and issuance of updated guidance relating to proxy advisory firms and investment 
advisers’ reliance on the services of these firms, which do not directly impact the regulation of issuers, is largely 
welcome news from the perspective of issuers, especially smaller issuers who have not previously received draft ISS 
reports. 
The following are some key takeaways for issuers as ISS, Glass Lewis and other proxy advisory firms evaluate. and 
take steps to comply with, the new rules through the adoption of revised or new policies and procedures:    

https://www.weil.com/%7E/media/mailings/2019/q1/pcag-alert_090419.pdf
https://www.weil.com/%7E/media/mailings/2018/q3/weil_pcag_alert_18_10_03_03.pdf
https://www.sec.gov/news/openmeetings/2020/ssamtg091620.htm
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• Review Annual Meeting Process Timeline – While the new rules do not create additional requirements for 
issuers, proxy advisory firms may require issuers to file their proxy materials with the SEC at least 40 days prior 
the shareholder meeting if they would like to receive a particular firm’s report and voting recommendations for 
the meeting in advance of, or at the same time as, clients of the firm. Companies that usually have a more 
condensed timeline and distribute a full-set mailing of their proxy materials less than 40 days prior to the 
meeting may then want to reconsider their proxy delivery process and timeline, taking into account the benefits 
to them of receiving the proxy advisory firm’’ report/voting recommendations with more time to respond before 
institutional shareholder clients make their proxy voting decisions. Issuers that typically rely on the electronic 
notice and access provisions of the federal proxy rules, which also require filing of proxy materials at least 40 
days prior to the shareholder meeting, should be unaffected.    

• Inform ISS and Glass Lewis of Responses – Because proxy advisory firms must inform their clients when a 
company lets them know that they have responded or intend to respond to the proxy voting advice that was 
provided, companies should begin to regularly notify proxy advisory firms of their responses or intended 
responses as part of their process.  

• Consider Potential for Greater Impact of Supplemental Proxy Disclosure – In addition to direct responses to 
the proxy advisors, investment advisers may focus more attention on additional soliciting materials filed with the 
SEC before voting decisions are made. Companies therefore should continue to be thoughtful in their distribution 
of such materials and work with advisors to ensure maximum effect on a timely basis. 

• Advice on Proxy Contests and M&A Solicitations Not Affected by New Rules – The rules expressly carve 
out contested matters and M&A transactions. Therefore, companies may not be afforded the opportunity, 
depending upon the proxy advisory firm’s procedures, to receive the report at the same time as such firm’s 
institutional shareholder clients in respect of certain transactions or contested director elections submitted to 
shareholders for approval. As a result, companies encountering these sitiations will need to continue to rely on 
proxy solicitors, additional proxy material filings (that would not be flagged for shareholder clients) and, if 
appropriate, direct engagement with ISS and Glass Lewis on their recommendations if/when they are made 
available prior to a scheduled shareholder vote.      

• Review Engagement Program (including with respect to ISS, Glass Lewis and other proxy advisory firms) 
and Key Investors’ Voting Policies, Especially for Say on Pay – Consider these rule changes and guidance in 
the context of the review of your annual engagement program and whether to discuss with significant investors 
whether and how they have impacted their policies and procedures (including reliance on ISS and/or Glass 
Lewis). Stay in touch with and up to date on latest communications from ISS and/or Glass Lewis contacts for 
updates on their policies and procedures. 

• Stay Tuned for Outcome of the ISS Litigation – There is a chance that new Rule 14a-2(b)(9) and related 
amendments to Rules 14a-2(b)(1) and 14a-2(b)(3) may not come into effect by December 1, 2021. Only time 
will tell whether the United States District Court for the District of Columbia will determine whether the SEC 
has acted within bounds of the law, including its compliance with the notice-and-comment requirements of the 
Administrative Procedure Act, in adopting the new rules, and the scope of the agency’s regulatory authority over 
proxy solicitations.  
 

*  *  *  
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Please contact any member of Weil’s Public Company Advisory Group or your regular contact at Weil, Gotshal & 
Manges LLP: 
Howard B. Dicker View Bio howard.dicker@weil.com +1 212 310 8858 

Catherine T. Dixon View Bio cathy.dixon@weil.com +1 202 682 7147 

Lyuba Goltser View Bio lyuba.goltser@weil.com +1 212 310 8048 

Adé K. Heyliger View Bio ade.heyliger@weil.com +1 202 682 7095 

P.J. Himelfarb View Bio pj.himelfarb@weil.com +1 202 682 7208 

Ellen J. Odoner View Bio ellen.odoner@weil.com +1 212 310 8438 

Alicia Alterbaum View Bio alicia.alterbaum@weil.com +1 212 310 8207 

Kaitlin Descovich* View Bio kaitlin.descovich@weil.com +1 202 682 7154 

Andrew Holt View Bio andrew.holt@weil.com +1 212 310 8807 

Erika Kaneko View Bio erika.kaneko@weil.com +1 212 310 8434 

Elisabeth McMorris View Bio elisabeth.mcmorris@weil.com +1 212 310 8523 

Evan Mendelsohn View Bio evan.mendelsohn@weil.com +1 212 310 8678 

Aabha Sharma View Bio aabha.sharma@weil.com +1 212 310 8569 
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1 See 17 CFR Part 240 [Release No. 34-89372], https://www.sec.gov/rules/final/2020/34-89372.pdf (the “July 2020 SEC Adopting Release”).   
2 See Recommendation of the SEC Investor Advisory Committee (IAC) Relating to SEC Guidance and Rule Proposals on Proxy Advisors and 
Shareholder Proposals (Jan. 24, 2020), https://www.sec.gov/spotlight/investor-advisory-committee-2012/sec-guidance-and-rule-proposals-on-
proxy-advisors-and-shareholder-proposals.pdf.  

3 Over the years, the SEC has clarified that a “solicitation” is not just a communication transmitted with a form of proxy, but also includes either 
direct or indirect requests to furnish, withhold or revoke a proxy. See former Rule 14a-1(l) and footnotes 12 and 13 of SEC Release No. 34-86721, 
Commission Interpretation and Guidance Regarding the Applicability of the Proxy Rules to Proxy Voting Advice (effective Sept. 10, 2019), 
https://www.sec.gov/rules/interp/2019/34-86721.pdf. For a discussion of the relevant regulatory history, see the Proxy Advisors Release.  

4 Footnote 216 of the July 2020 SEC Adopting Release clarifies that: “Such information may include disclosure about certain business practices in 
which the proxy voting advice business engages that might reasonably be expected to call into question its objectivity and the independence of its 
advice. For example, it may be appropriate in some circumstances under the rule for a proxy voting advice business to disclose its practice of 
selectively consulting with certain clients before issuing its benchmark voting recommendation on a specific matter (e.g., a contested director 
election or merger). This may particularly be the case in situations in which the clients with whom the proxy voting advice business consults are not 
directly involved as a party to the specific matter but are expected to receive proxy voting advice on the matter. Such a practice could allow for 
those consulted clients’ voting preferences to influence recommendations given to other clients that were not consulted and importantly, without the 
knowledge of those clients not consulted.” 

5 As noted in the July 2020 SEC Adopting Release, the final rule differs from the proposal regarding the conveyance of conflicts disclosure. As 
proposed, the rule would have required a proxy voting advice business to include conflicts of interest disclosure “in its proxy voting advice and in 
any electronic medium used to deliver the advice,” to ensure that the information is prominently disclosed regardless of the means by which the 
advice is disseminated. 

6 See Footnote 339 of the July 2020 SEC Adopting Release. 
7 See Letter to Director Hinman dated August 6, 2020, 

https://www.cii.org/files/issues_and_advocacy/correspondence/2020/UPWG%20final%20letter%20dated%208-6-20.pdf, from The Universal Proxy 
Working Group, a self-described “informal committee of market participants who share an interest in optimizing proxy voting logistics for non-
exempt solicitations in connection with contested corporate director elections.” Members include co-chairs David Katz of Wachtell, Lipton, Rosen 
& Katz and Glenn Davis of the Council of Institutional Investors, and representatives of various public pension plans and other financial 
institutions, companies and other providers of proxy-related services.   
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