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New Lawsuits Filed
Undercaffeinated Consumer Claims She Wants More 
Caffeine, Less PSL Goodness

Adams v. Starbucks Corporation, No. 8:20-cv-00225 (C.D. Cal. Feb. 4, 2020).

Shockingly, at least one consumer in the United States wants less pumpkin spice—but 
more caffeine—in her lattes. A consumer has filed a putative class action against Starbucks, 
claiming the Seattle-based coffee chain has engaged in “a classic bait-and-switch scheme” 
with its venti-sized espresso drinks. Starbucks commonly uses three different sizes for its 
espresso drinks: tall (small), grande (medium), and venti (large). The complaint alleges that 
reasonable consumers naturally expect that, as the size of the espresso drink increases, so 
too should the caffeine content of those drinks. Accordingly, consumers expect to receive an 
extra jolt of caffeine in return for paying a premium for venti-sized drinks.

However, the plaintiff claims, certain venti-sized drinks contain no more caffeine than their 
smaller grande counterparts. Nevertheless, Starbucks purportedly advertises these venti-
sized products as containing more coffee, espresso, or caffeine at its coffee shops but only 
posts accurate data on its website. The plaintiff claims this conduct is false and deceptive. 
She seeks to certify a California class for violations of California’s consumer protection laws.

User of Calming Serenity CBD Oil Has No Chill and Sues for 
“Illegal” Product

McBain v. Bed Bath & Beyond Inc., No. CACE-20-002442 (Fla. 17th Jud. Cir., Broward County, 
Feb. 11, 2020).

A user of Bed Bath & Beyond’s Sky Organics Lavender Serenity CBD Essential Oil filed a 
putative class action alleging that the product—advertised as “promot[ing] a sense of calm 
and relaxation”—is an unapproved new drug under the Federal Food, Drug, and Cosmetic 
Act and therefore cannot be lawfully sold. The lone basis for these allegations? The product 
contains “Broad Spectrum CBD.” Piggybacking on warning letters the Food and Drug 
Administration (FDA) has issued to other manufacturers and marketers of CBD products 
for different conduct, the plaintiff alleges that the product is not generally recognized as 
safe, constitutes an unapproved new drug, and contains insufficient instructions for its use. 
Based on these allegations, the plaintiff reasons, the product cannot be lawfully sold and, 
therefore, has no value. The plaintiff seeks to certify a Florida-only class, challenging what 
she characterizes as misleading and deceptive advertising. 

To our readers: 

Like you, we have been closely monitoring the dynamic and 
unprecedented situation with the coronavirus (COVID-19) pandemic. 
It is an understatement to say that the virus has impacted all 
aspects of the Food & Beverage industry and has created countless 
challenges—both personal and professional—for our clients and 
their family and friends.

To help address at least some of these challenges, Alston & Bird’s 
multidisciplinary Coronavirus Task Force is providing information 
and guidance for clients across all industries, including Food & 
Beverage. We encourage you to keep an eye out for our advisories 
and webinars on topics important to you, including our recent 
advisory, FDA and USDA Food Safety Response to COVID-19 & DHS 
“Critical Infrastructure” Classification of Food and Agriculture Sector. 

In the meantime, if you would like a break from the news cycle to get 
your monthly serving of our Food & Beverage Digest—with a healthy 
dash of humor—we will be here.

Stay well.

https://www.alston.com/en/resources/coronavirus/overview
https://www.alston.com/en/insights/publications/2020/03/fda-and-usda-food-safety-response
https://www.alston.com/en/insights/publications/2020/03/fda-and-usda-food-safety-response
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100% Plant-Based Dairy Locks Horns with California’s Dairy 
Branch

Miyoko’s Kitchen Inc. v. Ross, No. 3:20-cv-00893 (N.D. Cal. Feb. 6, 2020).

Miyoko’s Kitchen, a maker of 100% plant-based vegan cheese and butter products, has 
leveled a First Amendment complaint against the California Milk and Dairy Food Safety 
Branch, alleging that it engaged in content-based and viewpoint discrimination in favor of 
the dairy and meat industries lobby. Miyoko’s markets its plant-based products with language 
like “VEGAN,” “Made From Plants,” “Revolutionizing Dairy With Plants,” “Hormone Free,” and, 
provocatively, “100% cruelty and animal free,” all of which Miyoko’s maintains is truthful 
speech. It claims its business model relies on consumers being able to clearly distinguish its 
vegan, plant-based products from others’ animal-based products. 

Miyoko’s alleges that it received a letter from the California Milk and Dairy Food Safety 
Branch ordering that Miyoko’s cease using the word “butter” on its products and remove 
from Miyoko’s website an image of a “woman hugging a cow.” The reason? Miyoko’s vegan 
butter product “is not butter” and the hugging cow picture is an “image of animal agriculture.” 
The letter also ordered that Miyoko’s censor its statement that its products are “100% dairy 
and cruelty free” and are “Lactose Free” because the “product is not a dairy product.” The 
complaint alleges that the California Milk and Dairy Food Safety Branch lacks any sound 
justification to take this position again Miyoko’s, particularly since there is no consumer 
confusion with items like almond milk or apple butter with dairy products. Instead, Miyoko’s 
alleges, California is engaging in viewpoint and content-based discrimination in violation 
of the First Amendment to the U.S. Constitution. It seeks declaratory and injunctive relief to 
prevent this threatened conduct.

Lawsuit Claims There Is Nothing Nice About Honey 
Graham Crackers

Brown v. Walgreen Company, No. 7:20-cv-00891 (S.D.N.Y. Feb. 1, 2020).

After crusading against vanilla products, Spencer Sheehan has now expanded into honey. A 
new Spencer Sheehan–drafted putative class action lawsuit alleges that the national pharmacy 
chain Walgreens deceptively markets its Nice! Honey Graham crackers products because they 
allegedly represent honey as the “exclusive, primary and/or significant sweetener” when the 
product actually is “sweetened primarily with sugar and contain[s] only miniscule amounts 
of honey.” The complaint claims that Walgreens misrepresents that the main sweetener in the 
crackers is honey and the primary flour ingredient is whole grain graham flour when, in fact, 
the ingredients list demonstrates that sugar is the primary sweetener and that the crackers 
contain more “enriched flour” than “graham flour.” The complaint goes on to allege that the 
honey in the crackers is used as a coloring ingredient to make them look like they contain 
more whole grain graham flour than they do in reality. According to the plaintiffs, Walgreens 
also gives consumers the impression that honey is a flavoring ingredient without adequately 

disclosing that the products also contain other flavoring ingredients. The plaintiffs seek to 
certify New York, “the other 49 states,” and nationwide classes for claims under New York’s 
consumer protection law, misrepresentation, breach of warranty, and unjust enrichment.

Chocolate Companies Not as Ethical as They Appear, 
Plaintiff Complains 

Myers v. Starbucks Corporation, No. 5:20-cv-00335 (C.D. Cal. Feb. 19, 2020).

A plaintiff has brought a putative class action lawsuit against Starbucks, Mars, and the Quaker 
Oats company alleging that the companies, as some of the largest retailers of chocolate 
products in the U.S., have profited by labeling their products as sustainably or ethically 
sourced despite knowing that the products were neither of those things. According to the 
plaintiff, all three companies’ chocolate products are made from cocoa procured from farms 
that utilize child labor. Despite this, Starbucks’s chocolate claims to be “ethically sourced.” 
Mars chocolate labels are also deceptive, the plaintiff claims, because they claim Mars is able 
to trace the cocoa used back to specific farms, when in reality it does not know the suppliers 
of the cocoa. The plaintiff finally claims that the Quaker Oats label claiming that its product 
is “sustainable” is false and misleading because Quaker Oats cannot identify the farms where 
the cocoa comes from or whether child labor was used in producing it. The plaintiff alleges 
violations of California’s unfair competition law and unfair and deceptive acts and practices 
statute. Among other things, the plaintiff seeks an injunction barring the companies from 
making statements that the products are derived from ethical farming or provide other 
social benefits. 

Motions to Dismiss
Procedural Posture: Granted 

Court Sours on Challenge to FDA Milk Labeling 
Regulations

South Mountain Creamery LLC v. U.S. Food and Drug Administration, No. 1:18-cv-00738  
(M.D. Pa. Feb. 25, 2020). 

The FDA won dismissal of a lawsuit challenging the agency’s requirement that skim milk sold 
across state lines be labeled “imitation” if it does not contain added vitamins. Seeking to sell 
its skim milk in Pennsylvania, Maryland-based South Mountain Creamery filed suit in April 
2018 challenging the FDA’s regulations requiring that skim milk be labeled as “imitation” 
if vitamins A and D (which are removed with the cream during the skimming process) are 
not added back into it. According to the company, even though vitamins A and D are fat 
soluble and dissipate by the time the skim milk is consumed, the FDA nonetheless requires 
the additives in order to be labeled “skim milk.” After the litigation began, the FDA produced 
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a letter sent to South Mountain Creamery, stating that the agency plans to take no action 
to require additive-free skim milk be labeled as “imitation.” The letter also offered several 
labeling options for South Mountain Creamery. In dismissing the company’s claims without 
prejudice for lack of subject-matter jurisdiction, the federal district court concluded that the 
parties’ interests were not adverse, in part, because of “the lack of any indication from the 
FDA in the 15 years leading up to this lawsuit that it would take enforcement action against 
the plaintiff.” South Mountain Creamery has through March 27 to decide what to do with this 
now-pasteurized lawsuit.

Bob Evans Mashes Lawsuit Claiming “Real Butter” Label on 
Potatoes Is Deceptive

Sarr v. BEF Foods Inc., No. 1:18-cv-06409 (E.D.N.Y. Feb. 13, 2020).

A federal district court recently dismissed a putative class action lawsuit against the makers 
of the Bob Evans brand mashed potatoes, finding the “made with real butter” label on the 
product is not made false because the product includes canola oil as an additional ingredient 
in the product. The suit claimed that consumers would expect that this label means that only 
real butter is used in the potatoes, and, therefore, would not believe there to be any canola oil 
or other fats in the product. Rejecting this argument, the court reasoned that the proposed 
class of consumers could not plausibly allege the labeling was false since it was corroborated 
by an ingredient list demonstrating that the product is made with “real potatoes, milk 
and butter,” and that canola oil is also present. The court also dismissed as speculative the 
complaint’s allegations that the product’s claims of natural flavor are misleading. Finally, the 
court similarly rejected claims that the word “fresh” on the label was misleading, determining 
that reasonable consumers would not consider a precooked, packaged product to be fresh, 
but rather that the potatoes were fresh when incorporated as an ingredient of the mashed 
potatoes product.

Settlements
Twizzler Fanatic Reaches Settlement 

Goldberg v. The Hershey Company Inc., No. 1:18-cv-12292 (S.D.N.Y. Feb. 12, 2020).

Consuming hundreds of pounds of black licorice-flavored Twizzlers led one New York man 
to believe that the candy’s sweetening compound caused him to develop a dangerous heart 
condition. David Goldberg, a septuagenarian who ate two pounds of Twizzlers per week for 
20 years, claimed that he developed a permanent irregular heartbeat from consuming large 
amounts of glycyrrhizin, the sweetening compound derived from licorice root that helps 
flavor black licorice Twizzlers. After being removed from state court in December 2018, the 
case went to mediation in October, and the parties recently informed the court that they had 
reached a settlement in principle. Hershey refuted Goldberg’s claims at all times, noting that 

they had planned to move for summary judgment and that “[t]he scientific evidence [was] 
pretty strong with respect to the causation issue.” Terms of the settlement are not publicly 
available, but it’s safe to assume the deal won’t include a lifetime supply of the chewy snack.

“Free Toy Inside Is a Healthy $20+ Million Settlement” 
Redux

Hadley v. Kellogg Sales Company, No. 5:16-cv-04955 (N.D. Cal. Feb. 20, 2020).

In our November 2019 edition of the Food & Beverage Digest, we highlighted a familiar sugary 
cereal lawsuit that, after six mediations and three years of litigation, had finally agreed to a 
settlement of the case. The suit had taken aim at Kellogg for its “healthy” marketing campaign 
for several of the company’s popular cereals, such as Raisin Bran and Frosted Mini-Wheats. 
Throughout the case, the court had repeatedly warned the parties against attempting to 
certify an overly broad class and to pay close attention to the details of any preliminary 
settlement.

Those warnings were not heeded, so in a 17-page order, the court rejected the parties’ 
motion to preliminarily approve settlement, observing it could not conclude that the 
proposed settlement was “fundamentally fair, adequate, [or] reasonable.” The court first 
rejected the proposed class, stating the consumers had blatantly ignored earlier warnings 
about overbreadth of the proposed settlement class, particularly where even the plaintiffs 
previously had narrowed the proposed subclasses of consumers. Second, the court took issue 
with the payout to the consumers’ attorneys and the possibility that up to $8.25 million in 
unredeemed product vouchers would revert back to Kellogg. Finally, the court admonished 
the parties for sloppy and confusing claim, opt-out, and notice forms. Though dissatisfaction 
with the work was apparent, the court did give the parties another chance to remedy these 
deficiencies and again move the court to preliminarily approve the class settlement.

Motions for Reconsideration
Procedural Posture: Denied

Pringles-Buying Chef’s Reconsideration Bid Is Canned 

Marotto v. Kellogg Company, No. 1:18-cv-03545 (S.D.N.Y. Jan. 31, 2020).

In the January 2020 edition of the Food & Beverage Digest, we highlighted the denial of a pastry 
chef’s motion for class certification over Kellogg’s labeling of Pringles chips as having “no 
artificial flavors.” The court, which previously denied the chef’s bid for class certification before 
even receiving his reply, noted that his reconsideration argument got things “backwards.” In 
its December order, the court found that the chef “plainly failed to satisfy the predominance 
requirement of Rule 23(b)(3)” and offered “dubious” arguments for typicality and adequacy. 

https://www.alston.com/files/docs/FBDigestNovember2019/HTML/4-5/index.html
https://www.alston.com/files/docs/FBDigestJanuary2020/HTML/6-7/index.html
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Compounding issues, the court noted, the chef continued to ignore that he failed to proffer 
a coherent methodology for calculating any price premium from the challenged labeling. 
Finally, the court admonished the chef for arguing that the court should reconsider its class 
certification denial because Kellogg could not prove its Pringles cans lacked a label saying 
the chips contained “no artificial flavors.” The court pointed out that it was his burden to 
demonstrate Rule 23 compliance, not Kellogg’s burden to disprove that any label in New York 
had the purportedly offending “no artificial flavors” language. 

Class Certification
Procedural Posture: Granted 

Honey Producer in Sticky Mess over “Pure” Labeling

Tran v. Sioux Honey Association Cooperative, No. 8:17-cv-00110 (C.D. Cal. Feb. 24, 2020).

A California federal district court has certified a class of consumers who purchased Sue Bee 
honey products after allegedly relying on the products’ “Pure” or “100% Pure” labeling. The 
plaintiff—and now, class representative—was particularly irked by Sue Bee’s “Pure” labeling 
claims because the products allegedly contain trace amounts of glyphosate, a synthetic 
chemical and herbicide that is at the center of claims that Bayer AG’s Roundup weed killer 
causes cancer. Alleging violations of California’s consumer protection statutes, the plaintiff 
filed for class certification in August 2019, requesting that the court certify both an “issue 
class” under Rule 23(c)(4) and an “injunctive relief class” under Rule 23(b)(2). The issue class 
sought to address the question of whether Sue Bee misled or deceived reasonable consumers 
by labeling its honey products as “Pure” or “100% Pure” when the products in fact contained 
glyphosate, while the injunction class sought removal of the offending terms on Sue Bee 
labels. 

The court certified the injunctive relief class, finding the request appropriate because each 
class member encountered the same allegedly misleading labeling. But the court declined to 
certify the issue class because resolution of the issue that the plaintiff sought to resolve was 
the principal goal of the already certified injunctive relief class, and, therefore, certification 
of the issue class would do nothing to materially advance the disposition of the litigation.

Appeals
Literally True “No Sugar Added” Labeling Suit Has No Juice 
on Appeal

Shaeffer v. Califia Farms LLC, No. B291085 (Cal. Ct. App. Feb. 6, 2020). 

A California state appellate court upheld a lower court’s decision dismissing a proposed 
class action brought by a disgruntled consumer against Califia Farms’ Cuties tangerine juice. 
The plaintiff alleged that Califia Farms falsely advertised its tangerine juice as having “No 
Sugar Added,” particularly where other similar tangerine juices contained no such label. 
Importantly, the plaintiff did not allege that the tangerine juice lacked sugar, nor did she 
challenge that the label was literally true. Instead, she argued that the label was “fraudulent” 
because “No Sugar Added” implied that competing brands contained added sugar and that 
Cuties tangerine juice contained less sugar than those brands since there was no sugar 
added. The plaintiff argued that this implied that Cuties tangerine juice was healthier than 
competing brands. 

The court of appeals upheld the lower court’s decision to dismiss the case, finding that a 
reasonable consumer was not likely to be deceived by the “No Sugar Added” label because 
it was literally true and did not make any false implications about competitors’ products. In 
doing so, the appellate court used an airline hijacker metaphor to make its case: “Assume 
that a new airline runs an ad with a tagline, ‘No Hijackers Allowed.’ Is a reasonable consumer 
likely to infer that other airlines do allow hijackers and that the new airline is consequently 
the safer choice? We think the answer to this question is ‘no.’”
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