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Tort Reform: History

“In the 1970s insurance companies, tobacco interests, 
and large industry launched a political campaign attacking 
the American civil justice system.”  
!
John T. Nockleby and Shannon Curreri, 100 Years of Conflict: The Past and Future of Tort Retrenchment, 38 
LOY. L.A. L. REV. 1021 (2005). Available at: http://digitalcommons.lmu.edu/llr/vol38/iss3/2 

http://digitalcommons.lmu.edu/llr/vol38/iss3/2


Tort Reform History
❖ These campaigns led to many legislative changes in most of the states during 

the 1970s: 
❖ 14 passed laws encouraging arbitration 
❖  29 created screening panels for lawsuits 
❖  20 limited contingency fees 
❖ 14 fourteen capped damages 
❖  19 restricted the collateral source rule 
❖  43 three states and 2  territories limited malpractice liability for health 

care providers. 

John T. Nockleby and Shannon Curreri, 100 Years of Conflict: The Past and Future of Tort Retrenchment, 38 LOY. L.A. L. REV. 1029-1030 
(2005). Available at: http://digitalcommons.lmu.edu/llr/vol38/iss3/2

http://digitalcommons.lmu.edu/llr/vol38/iss3/2


Tort Reform History: MICRA
❖ In 1975 California passed the Medical Injury 

Compensation Reform Act of 1975, or MICRA. 
❖  $250,000 cap on non-economic damages. 
❖ That cap was set in 1975. Because it was not indexed to 

inflation, in 1975 dollars it's worth less than $58,000 
today. 

❖ If adjusted for inflation, the cap should be $1.1M dollars

LOS ANGELES TIMES, It’s time to fix California's outdated medical malpractice law,  
The Medical Injury Compensation Reform Act of 1975 has destroyed the ability of large segments of California patients to file malpractice 
lawsuits. (July 9, 2013). Available at: http://articles.latimes.com/2013/jul/09/business/la-fi-hiltzik-20130710 
!

http://articles.latimes.com/2013/jul/09/business/la-fi-hiltzik-20130710


Tort Reform History
“During the first Bush administration (1988-92), then Vice- 
President Dan Quayle made tort reform a national political 
issue when he labeled the civil justice system a "self-inflicted 
competitive disadvantage" in a 1991 speech before the 
American Bar Association. Quayle proposed as many as fifty 
anti-litigation reforms put forth by the President's Council 
on Competitiveness. None of the reforms were implemented 
as federal legislation.” 
!
John T. Nockleby and Shannon Curreri, 100 Years of Conflict: The Past and Future of Tort Retrenchment, 38 
LOY. L.A. L. REV. at 1032 (2005). Available at: http://digitalcommons.lmu.edu/llr/vol38/iss3/2

http://digitalcommons.lmu.edu/llr/vol38/iss3/2


Tort Reform: History
“ In the 100th Congress [1987], the Subcommittee on Commerce, 
Consumer Protection, and Competitiveness held seven hearings on 
Federal product liability reform covering punitive damages reform, 
joint and several liability, workplace safety, the impact of product 
liability reform on the general aviation industry, state-of-the-art and 
government standards defenses, the effect of product liability 
reform on the affordability and availability of product liability 
insurance, and the issue of product liability reform in general. 
Witnesses included. . . Professor David Randolph Smith, 
Vanderbilt University School of Law.” 

CONGRESSIONAL RECORD (HOUSE), March 29, 1996 at H3191,  Conference Report of Conference on H.R. 956, 
Commonsense Product Liability Legal Reform Act of 1996.http://thomas.loc.gov/cgi-bin/cpquery/?
&dbname=cp104&sid=cp104sJKdk&refer=&r_n=hr063p1.104&item=&sel=TOC_43426& 
!
!

http://thomas.loc.gov/cgi-bin/cpquery/?&dbname=cp104&sid=cp104sJKdk&refer=&r_n=hr063p1.104&item=&sel=TOC_43426&


“Where is King Solomon when we need him? 
There are law professors and consumer groups and business attorneys and they all insist that their version 
of distributing liability when there is more than one party considered at fault is the only fair division of 
responsibility.Rep. James Florio, D-N.J. is painstakingly sifting through the various issues in the dispute 
over the need to create federal product liability law to determine who pays when someone is injured by a 
product….Aaron D. Twerski, professor at Brooklyn Law School, called for reforming the system. He told 
the Robert G. Frey, a member of the Kansas Senate informed the committee that the problems are not so 
great that state authority to act in this area should be abandoned.  
Lawyers for Civil Justice, a group composed of defense counsels, wants a federal law. 
Alfred W. Cortese Jr. of Kirkland & Ellis here argued for a uniform national minimum standard. 
Gene Kimmelman of the Consumer Federation of America urged Congress to leave the law of joint and 
several liability as is. David Randolph Smith, assistant professor at Vanderbilt University School of 
Law, who sides with consumer groups on not protecting defendants at a cost to innocent victims, has 
his own suggestions for changing joint and several liability. He wants Congress to adopt the approach 
of the Uniform Comparative Fault Act.” 
!
JOURNAL OF COMMERCE, Parties in Tug of War Over Product Liability Joint and Serval Doctrine in Center of Debate  (June 18, 
1987) Available at:  http://www.joc.com/parties-tug-war-over-product-liability-joint-and-several-doctrine-center-
debate_19870618.html (emphasis added).  

http://www.joc.com/parties-tug-war-over-product-liability-joint-and-several-doctrine-center-debate_19870618.html


“More than just the formal legal changes it seeks, 
tort reform has always been about altering the 
cultural environment surrounding civil litigation-
e.g., what is perceived as an injury; whether and 
whom to blame for an injury; what to do about it; 
and even how to respond to what others (especially 
plaintiffs and their lawyers) do with regard to 
naming and blaming.” 

John T. Nockleby and Shannon Curreri, 100 Years of Conflict: The Past and Future of Tort 
Retrenchment, 38 LOY. L.A. L. REV. 1029-1030 (2005). 
Available at: http://digitalcommons.lmu.edu/llr/vol38/iss3/2 

!

Tort Reform: A Culture War

http://digitalcommons.lmu.edu/llr/vol38/iss3/2
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Tort Reform & The TN GOP
“Patients end up losing when ‘tort reform’wins 
Upon being selected as speaker of the Senate, Ron Ramsey, 
R-Blountville, announced that ‘tort reform’ would be one of 
his priorities because we were losing doctors from our rural 
communities as a direct result of ‘frivolous lawsuits.’ He 
followed that announcement by unfairly accelerating the 
committee process, effectively denying seriously injured 
patients the opportunity to oppose a medical industry bill 
calling for fixed ‘caps’ on non-economic damages.” 

JACKSON SUN, March 25, 2007. 
 Available at: http://www.tortdeform.com/archives/2007/03/patients_end_up_losing_when_to.html 

http://www.tortdeform.com/archives/2007/03/patients_end_up_losing_when_to.html


Tort Reform & The Tenn. GOP

“Governor Bill Haslam has re-opened the issue of tort 
reform by proposing to limit the amount of damages an 
injured person can receive in a civil lawsuit. The 
governor is framing the issue from a manufacturers 
point of view, but it is the medical industry that has led 
this fight for more than a decade.”

Nashville Public Radio,  Governor’s Talks Product Liability; Medical Questions Remain (Feb. 22, 2011).  
Available at: http://nashvillepublicradio.org/blog/2011/02/22/governors-talks-product-liability-medical-questions-remain/ 

http://nashvillepublicradio.org/blog/2011/02/22/governors-talks-product-liability-medical-questions-remain/


Who Lobbied for Tennessee Tort Reform?
The board of Tennesseans for Economic Growth: 
• President Bill Lee, CEO of Franklin HVAC firm Lee Co. 

• Secretary/Treasurer Robin Barrick, president of Smith Seckman Reid. 
• Dan Brodbeck, CEO of American Constructors 
• Ron Corbin, a retired executive with Allstate 
• Steven Flatt, president of National HealthCare Corp. 
• Cordia Harrington, founder, CEO and president of Tennessee Bun 
• W. Shane Reeves, of the Reeves-Sain pharmacy in Murfreesboro 
• Randy Boyd, CEO, Radio Systems in Knoxville 
• R. Frederick Decosimo, Decosimo Corporate Finance in Chattanooga 
• Larry Papasan, Smith & Nephew Orthopedics, Memphis 
• Jim Sattler, Chairman of the Board, EMJ Corporation, Chattanooga 
• Dennis Vonderfecht, President & CEO, Mountain States Health Alliance

NASHVILLE POST,  Business coalition to back Haslam tort reform push (March 21, 2011). Available at: 
https://www.nashvillepost.com/news/2011/3/21/business_coalition_to_back_haslam_tort_reform_push

https://www.nashvillepost.com/news/2011/3/21/business_coalition_to_back_haslam_tort_reform_push


“One of the prime forces behind the 
legislation is National Healthcare Corp., 
which owned the Nashville home where 16 
residents died in a fire seven years ago. The 
bill’s caps would apply to lawsuits deriving 
from the neglect and abuse of nursing home 
residents.”

NASHVILLE CITY PAPER, Haslam touts tort reform as a business-friendly jobs-creation bill  
(April 3, 2011). Available at: http://nashvillecitypaper.com/content/city-news/haslam-touts-tort-
reform-business-friendly-jobs-creation-bill 
!

!

http://nashvillecitypaper.com/content/city-news/haslam-touts-tort-reform-business-friendly-jobs-creation-bill


PRACTICING MEDICINE

A�er a 10-year ba�le for a be�er legal
climate in Tennessee – and some ini�al reforms
in 2008 – the TMA has delivered on its promise to win
comprehensive tort reform, along with a host of other
legisla�ve victories for doctors and pa�ents. 

The Tennessee Civil Jus�ce Act of 2011, which the
TMA supported as part of a coali�on of business and
healthcare industry groups, finally delivers long-sought
limits on non-economic damages in medical malprac�ce
cases. That was the most important victory in the General
Assembly this year … but there were many others.

“A BANNER YEAR”
The TMA is proud of its accomplishments in the Tennessee
General Assembly lately–and righ�ully so, according to as-
socia�on leaders.

“A�er a great 2010 legisla�ve session, the TMA fol-
lowed with a stellar 2011!” said Legisla�ve Chairman
Charles White, Jr., MD, of Lexington. 

Likewise from Board of Trustees member Michael
Zanolli, MD, of Nashville, who called it “one of the most
significant legislative sessions in memory,” and from
President Michael Minch, MD, also of Nashville, who

Tennessee Medicine  + www.tnmed.org  + AUGUST 2011 27

By Brenda Williams
The TMA Wins Tort Reform and Other Victories
Signed, Sealed, Delivered! 
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summarizes the long road to
tort reform victory in his first
President’s column in this
issue ("The Pa9ence and Per-
sistence of Poli9cs," page 5).

“I would suggest that or-
ganized medicine had a banner
year,” agreed TMA Govern-
ment A�airs Director Gary
Zelizer, who worked the associ-
a9on’s agenda on Capitol Hill
with assistant Julie Gri�n.

TORT REFORM

In 2008 the TMA delivered its first significant tort reforms,
with laws enac9ng a no9fica9on and cer9fica9on process
for medical malprac9ce lawsuits. The number of lawsuit
filings dropped significantly, which helped to lower med-
ical liability insurance rates.

This year’s passage of The Ten-
nessee Civil Jus9ce Act of 2011 is the
“cherry” on the top of the TMA’s leg-
isla9ve accomplishments. Newly-
elected Governor Bill Haslam brought
the reform package at the urging of the
TMA and a coali9on of business and
health industry groups. 

“The issue was never whether the
Governor supported tort reform, be-
cause he ran on that agenda. But any
new governor has mul9ple priori9es,
and only so many are going to fit with
his first-year legisla9ve agenda,” ex-

plained Zelizer. He said the 75-en9ty coali9on of the state’s
major health and business organiza9ons (See “Ten-
nesseans for Legal Reform,” opposite) encouraged the Ad-
ministra9on to consider including tort reform in its
package, but agreed to wait un9l 2012 if the Governor
wanted to pursue other issues. That turned out to be the
right approach and the Governor’s backing made the bill all
the more potent.

Aided by a new Republican majority in the General As-
sembly, the measure easily slid past opposi9on e�orts –
led by the imposing Sen. Fred Thompson – and was signed
into law on June 16. 

“This is a monumental task for any governor to take
on during his first year in o�ce; we congratulate Gov.
Haslam and his team, especially his general counsel Her-
bert Sla�ery, for doing what’s right to help our economy
and, thereby, all Tennesseans,” said Dr. Minch. 

E�ec9ve October 1, Tennessee will see major changes

in its tort provisions. For the first 9me ever, awards for non-
economic damages, such as "pain and su�ering," will be lim-
ited to $750,000. In certain catastrophic cases, non-economic
damages will be limited to $1 million – including spinal cord
injuries leading to paraplegic/quadriplegic; significant burns;
loss of limbs; and death of a parent of a minor. 

“This legisla9on is another win for pa9ents and physi-
cians,” Dr. Minch added. “The TMA strongly believes this
addi9onal tort reform will do even more to improve
healthcare access, a�ract more physicians to Tennessee,
and help reduce the cost of prac9cing medicine.” 

Tennessee Medicine  + www.tnmed.org  + AUGUST 2011

TMA President Dr. Michael Minch and Government A
airs Director Gary Zelizer (center) listen to tes-
mony on the Governor’s tort reform bill in an early legislave hearing.

Dr. White

"This legisla�on is 

another win for pa�ents   

and physicians." 

-- TMA President Dr. Michael Minch

“Organized Medicine 
 had a banner year”

“Tenn. Civil Justice Act is 
 the cherry on the top 
 of TMA’a  legislative 
 accomplishments” 

“additional tort reform  
will do even more to  
improve healthcare access” 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Allergan
AmSurg
Associated Builders and Contractors, Inc.
Blue Cross and Blue Shield of Tennessee 
Children's Hospital Alliance of Tennessee 
Community Health Systems 
Covenant Surgical Partners
Daiichi Sankyo, Inc.
Enterprise Rent a Car of Tennessee
Freestanding Ambulatory Surgical Centers of Tennessee 
GlaxoSmithKline 
Home Builders Associa)on of Tennessee  
Hospital Alliance of Tennessee 
Hospital Corpora)on of America/Tri-Star Health System
Kirby Pines Re)rement Community
Medtronic, Inc.
Methodist Le Bonheur Healthcare
Mountain States Health Alliance
Na)onal Federa)on of Independent Business 
Na)onal Healthcare Corpora)on 
Pfizer, Inc.
Pharmaceu)cal Research and Manufacturers of America 
Re)rement Companies of America, LLC 
State Volunteer Mutual Insurance Company 
TeamHealth
Tennessee Academy of Family Physicians 
Tennessee Academy of General Den)stry
Tennessee Academy of Ophthalmology 
Tennessee Academy of Physician Assistants 
Tennessee A	liate of the American College of Nurse Midwives
Tennessee Alliance of O	ce Based Surgery Centers
Tennessee Associa)on of Homes and Services for the Aging 
Tennessee Associa)on of Long Term Care Physicians
Tennessee Associa)on of Mental Health Organiza)ons 
Tennessee Associa)on of Nurse Anesthe)sts
Tennessee Business Roundtable
Tennessee Chamber of Commerce and Industry  
Tennessee Chapter of the American Academy of 

Emergency Medicine 

Tennessee Chapter of the American College of Physicians
Tennessee Chapter of the American College of Surgeons 
Tennessee Chapter of the American Academy of Pediatrics 
Tennessee Chiroprac)c Associa)on 
Tennessee College of Emergency Physicians
Tennessee Dental Associa)on
Tennessee Dental Hygienists Associa)on 
Tennessee Group Prac)ce Coali)on for Advocacy 
Tennessee Health Care Associa)on 
Tennessee Health Informa)on Management Associa)on 
Tennessee Health Management 
Tennessee Hospital Associa)on
Tennessee Hospitality Associa)on
Tennessee Jobs Coali)on
Tennessee Medical Associa)on
Tennessee Medical Associa)on Alliance
Tennessee Medical Group Management Associa)on
Tennessee Nurses Associa)on
Tennessee Occupa)onal Therapy Associa)on
Tennessee Orthopedic Society 
Tennessee Osteopathic Medical Associa)on
Tennessee Pharmacists Associa)on
Tennessee Physical Therapy Associa)on
Tennessee Podiatric Medical Associa)on 
Tennessee Psychiatric Associa)on 
Tennessee Psychological Associa)on
Tennessee Public and Teaching Hospitals 
Tennessee Radiological Society
Tennessee Railroads Incorporated
Tennessee Retail Associa)on 
Tennessee Road Builders Associa)on 
Tennessee Sec)on of the American College of Obstetricians  

and Gynecologists 
Tennessee Society of Anesthesiologists
Tennessee Society of Oral and Maxillofacial Surgeons
Tennessee Trucking Associa)on
The Neuro-Spine Commi�ee
Universal Health Services, Inc. 

Tennesseans for Legal Reform



TN Senate favored caps even lower than Gov. Haslam 

“Amendment”was Gov. Haslam’s proposal to raise cap in catastrophic cases to $1.25M As 
enacted the cap for “catastrophic” cases is $1M.



Value of a Life
“The Environmental Protection Agency set the value of a life at 
$9.1 million  
The Food and Drug Administration declared that life was worth 
$7.9 million last year 
The Transportation Department has used values of around $6 
million to justify recent decisions to impose regulations. 
A report last year financed by the Department of Homeland 
Security suggested that the value of preventing deaths from 
terrorism might be 100 percent higher than other deaths.” 

NEW YORK TIMES, As U.S. Agencies Put More Value on a Life, Businesses Fret (Feb. 16, 2011). 
Available at: http://www.nytimes.com/2011/02/17/business/economy/17regulation.html?pagewanted=all

http://topics.nytimes.com/top/reference/timestopics/organizations/e/environmental_protection_agency/index.html?inline=nyt-org
http://www.epa.gov/ttn/atw/rice/rice_neshap_ria2-17-10.pdf
http://topics.nytimes.com/top/reference/timestopics/organizations/f/food_and_drug_administration/index.html?inline=nyt-org
http://www.epa.gov/ttn/atw/rice/rice_neshap_ria2-17-10.pdf
http://topics.nytimes.com/top/reference/timestopics/organizations/h/homeland_security_department/index.html?inline=nyt-org
http://www.nytimes.com/2011/02/17/business/economy/17regulation.html?pagewanted=all




Haslam’s “Logic”
!

“This legislation removes one of the few advantages  
surrounding states had and makes our state even more 
desirable to businesses as we go out and sell Tennessee  
as the best place in the Southeast to do business.”  
!
Haslam Applauds Final Passage of Tennessee Civil Justice Act!, https://news.tn.gov/node/7209 

https://news.tn.gov/node/7209


No Caps

No Caps

No Caps
No Caps

No Caps

No Caps

$500K!
Med Mal

$1M!
$500K!

Med Mal 
const’l 

challenge!
pending

$2.1-3M 
Med Mal

$1M!
Med Mal!

held!
unconst’l

$250K 
Med Mal

350K  
Med Mal  

held unconst’l



Really?

❖ Kentucky, Arkansas, Alabama, Georgia, North Carolina and 
South Carolina  had no non-economic damages caps. The 
$350,000 cap on non-economic damages in Georgia was 
unanimously held unconstitutional in Atlanta Oculoplastic 
Surgery, P.C. v. Nestlehutt, 691 S.E.2d 218, 222 (Ga. 2010). 
North Carolina has  since passed a $350,000 cap on non-
economic damages in med mal cases). 



Really?
❖ Missouri had a $350,000 cap on non-economic damages in med 

mal cases, but it was held unconstitutional.  Watts v. Lester E.Cox 
Medical Centers, 376 S.W.3d (Mo. 2012). 

❖ Mississippi has a $1M cap on non-economic damages  and a 
$500,000 cap on non-economic damages in med mal cases. Two 
state trial courts held the caps unconstitutional (in 2012) and 
the Mississippi  Supreme Court will hear oral arguments on 
September 24, 2014 on whether Mississippi’s caps are 
unconstitutional. Interstate Realty Management v. Carter. http://
courts.ms.gov/appellate_courts/sc/docketcalendar/scs52014.pdf

http://courts.ms.gov/appellate_courts/sc/docketcalendar/scs52014.pdf


Really?
❖ Florida had a $1M cap on wrongful death damages in med mal 

cases, but it was held unconstitutional in  Estate of McCall v. 
United States, 134 So. 3d 894 (Fla. 2014). The Florida Supreme 
Court heard arguments on June 4, 2014 in Miles v. Weingrad , 
No. SCI-354 on whether a $500,000 cap on non-economic 
damages in medical malpractice cases was unconstitutional. 
http://jweb.flcourts.org/pls/docket/ds_docket. 

❖ Virginia had a non-economic damages cap in med mal cases of 
$2.1M (rising to $3M).

http://jweb.flcourts.org/pls/docket/ds_docket


The Flawed Logic of the “Jobs” Rationale
A 2007 study by the U.S. Chamber Institute for Legal Reform, the 
advocacy group affiliated with the lobbying group the U.S. Chamber of 
Commerce, ranked Tennessee 7th among the 50 states in terms of 
favorable perception by U.S. businesses.  

A similar 2010 study ranked Tennessee 19th. 

The most recent study, conducted after Tennessee’s litigation reform 
package was enacted, ranked Tennessee 26th, it’s worst ranking since 
2002,  and behind states in which damage caps have been declared 
unconstitutional. 
!
 Source: 2012 State Liability Systems Survey Lawsuit Climate: Ranking the States, U.S. CHAMBER INSTITUTE FOR 
LEGAL REFORM, p. 7, http://ilr.iwssites.com/uploads/sites/1/17834_FinalWeb_PDF.pdf!

http://ilr.iwssites.com/uploads/sites/1/17834_FinalWeb_PDF.pdf


Fact: Caps Have Zero Effect on Jobs
❖ This has been studied. Romley & Savych, Does Liability Affect 

Small Business, Working Paper, RAND INSTITUTE FOR CIVIL 
JUSTICE (May 2008). http://www.rand.org/content/dam/rand/pubs/

working_papers/2008/RAND_WR541.pdf. 

❖  Study of  the relationship between caps on non-economic damages 
and the number of firms within markets for 92 small-business 
industries.  

❖ Result: “neglible effect” (0.4 percent)(the number of firms was 0.4 
percent higher on average in markets with caps).  

http://www.rand.org/content/dam/rand/pubs/working_papers/2008/RAND_WR541.pdf


Fact: Caps Have Zero Effect on Jobs

❖ “ These results [0.4%] suggest that small businesses may benefit 
from the liability system almost as often as liability jeopardizes their 
viability. Small businesses may benefit because owners have 
recourse for non-economic harms experienced during the course 
of business (for example, pain and suffering from auto accidents); 
employees may not demand higher wages as compensation for the 
risk of harm.” Id. at 27-28.



Constitutional Challenge

❖ Constitutional Challenge: Given the very favorable rulings by the 
Supreme Courts in  Missouri (2012), Georgia (2010), Illinois 
(2010) and Florida (2014) there is momentum to challenge the 
constitutionality of damage caps. 

❖  See David Randolph Smith, Battling a Receding Tort Frontier:  
Constitutional Attacks on Medical Malpractice Laws, 38 Okla. L. 
Rev. 195 (1985).http://heinonline.org/HOL/LandingPage?handle=hein.journals/
oklrv38&div=17&id=&page=

http://heinonline.org/HOL/LandingPage?handle=hein.journals/oklrv38&div=17&id=&page=




Watch List: Montana

❖ Sept. 26, 2014. Montana Supreme Court hears oral argument 
in Masters Group Int’l v. Comerica Bank, No. 14-0113 (does 
cap on punitive damages violate right to trial by jury & due 
process). Briefs: https://www.dropbox.com/s/or7wqutp53u2it8/appelle

%20montana.pdf?dl=0  (Plaintiff/Appellee); https://www.dropbox.com/s/

3hkxq6hyosn11tn/monta%20trial.pdf?dl=0 (Montana Trial Lawyers Ass’n).

https://www.dropbox.com/s/or7wqutp53u2it8/appelle%20montana.pdf?dl=0
https://www.dropbox.com/s/3hkxq6hyosn11tn/monta%20trial.pdf?dl=0


Watch List: Mississippi

❖ September 24, 2014. The Mississippi Supreme Court heard 
oral arguments on on whether Mississippi’s $1,000,000 cap is 
unconstitutional. Interstate Realty Management v. Carter. In 
Carter the trial court ruled that a noneconomic damage awards 
cap of $6.5M violated the remedy, jury trial and separation of 
powers clauses of the Mississippi Constitution. Brief: https://
www.dropbox.com/s/lqmvqkynl7ta57c/carter.pdf?dl=0

https://www.dropbox.com/s/lqmvqkynl7ta57c/carter.pdf?dl=0


Watch List: Florida
❖ June 4, 2014. The Florida Supreme Court heard arguments in 

Miles v. Weingrad, No. SCI-354 on whether a $500,000 cap 
on non-economic damages in medical malpractice cases was 
unconstitutional. http://jweb.flcourts.org/pls/docket/ds_docket (Search 
SC13-54). The briefs cited and relied upon were the briefs 
filed in Estate of McCall v. United States, 134 So. 3d 894 (Fla.
2014): https://www.dropbox.com/s/04gjy8ow63zzf49/mcCall.pdf?dl=0 
(excellent brief for the plaintiff); https://www.dropbox.com/s/

7a24v8yi3gxktvi/reply%20mccall.pdf?dl=0 (reply brief).

http://jweb.flcourts.org/pls/docket/ds_docket
https://www.dropbox.com/s/qb1iswbpas49u2f/opinion.pdf?dl=0
https://www.dropbox.com/s/04gjy8ow63zzf49/mcCall.pdf?dl=0
https://www.dropbox.com/s/7a24v8yi3gxktvi/reply%20mccall.pdf?dl=0


Sen. Ramsey’s Slideshow

http://www.jrn.com/newschannel5/news/
newschannel-5-investigates/258034401.html

"We came up with 
this PowerPoint to be 
able to show business 
leaders where we 
are," the lieutenant 
governor said. 
Ramsey explained 
that he "kind of laid 
out facts for them -- 
some of the cases that 
they've overturned, 
some of the decisions 
they've made -- and 
encouraged to not to 
sit on the sidelines."

http://www.jrn.com/newschannel5/news/newschannel-5-investigates/258034401.html


Sen. Ramsey’s Slideshow

Tort Reform Tossed? It’s Happened Before

Upheld

Overturned

Overturned in part



Sen. Ramsey’s Slideshow

Tort Reform Tossed? It’s Happened Before

! Alabama: Cap represents impermissible burden on the right to trial
! Georgia: Cap violates a plaintiff’s right to trial by jury
! Illinois: Cap violates separation of powers
! New Hampshire: Cap violates state equal protection clause
! Oklahoma: Cap overturned as a “special law”
! Ohio: Cap overturned as due process violation
! South Dakota: Cap violated the open courts doctrine by limiting liability
! Texas: Cap ruled “unreasonable and arbitrary”



The Legal Theories



Right to Trial by Jury  Atlanta Oculoplastic Surgery, P.C. v. Nestlehutt, 691 S.E.2d 218 (Ga. 
2010);  Watts v. Lester E. Cox Medical Centers, 376 S.W.3d 633 (Mo. 2012)



Equal Protection  Estate of McCall v. United States, 134 So. 3d 894 (Fla. 2014)



Separation of Powers Lebron v. Gottlieb Memorial Hospital, 930 N.E.2d 895 (2010)



Open Courts
Smith v. Department of Insurance, 507 So.2d 1080 (Fla. 1987); Lucas v. 
United States, 757 S.W.2d 687 (Tex. 1988); Williams v. Kushner, 549 
So. 2d 294, 308(La. 1989)(Dixon, C.J. dissenting)



Due Process
Knowles v. United States, 544 N.W.2d 183 (S.D.1996); Fein 
v. Permanente Medical Group, 474 U.S. 892, 106 S. Ct. 214, 
216 (1985).
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And As Mother and Next Friend of ABIGAILE LEBRON, 
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GOTTLIEB MEMORIAL HOSPITAL, a Corporation, 
ROBERT LEVI-D' ANCONA, M.D., and FLORENCE 
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 http://www.americanbar.org/content/dam/aba/migrated/poladv/priorities/mpl/

lebron_amicus_brief.authcheckdam.pdf!

http://www.americanbar.org/content/dam/aba/migrated/poladv/priorities/mpl/lebron_amicus_brief.authcheckdam.pdf


http://centerjd.org/content/fact-sheet-cases-where-caps-have-been-held-unconstitutional-2011
Lists of Cases Where Caps Have Been Held Unconstitutional:

http://www.trial.com/cle/materials/2012-ny/boone.pdf

http://centerjd.org/content/fact-sheet-cases-where-caps-have-been-held-unconstitutional-2011
http://www.trial.com/cle/materials/2012-ny/boone.pdf


Law Reviews: Trial by Jury, 7 St. Louis U. J. Health L. & Pol'y 
147 (2013); 42 Stetson L. Rev. 113 (2012);  2009 Utah L. Rev. 
219 (2009); 31 Dayton L. Rev. 307 (2006).!
  



Talking Point: A License to Injure & Kill
❖ Tort reform is special interest legislation of the worst kind. It is not 

designed to end any supposed abuses of the legal system. Caps 
pander to the worst instincts of big business.  

❖ Caps are an unacceptable threat to the health and safety of 
American consumers and are a subsidy to injure and kill. Avraham,  
Putting a Price on Pain-and-Suffering Damages: A Critique of the 
Current Approaches and a Preliminary Proposal for Change, 100 
Northwestern U. L. Rev. 1 (2006).http://papers.ssrn.com/sol3/
papers.cfm?abstract_id=835024 

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=835024












Talking Points: Profits Over People

❖ The punitive damages cap (2x compensatory but not > $500,000) 
arbitrarily caps punitive damages against defendants who act  with 
malice, intent, fraud or recklessness. 

❖ The Act is not a liability reform law at all--it is an avoid-liability law. 

❖ Big business avoids responsibility from lawsuits brought by injured 
consumers. 

❖ Caps deny adequate compensation to victims and undermine 
necessary incentives for safety and protection of the public.



Talking Point: Rigged Nonsense

❖ Tennessee tort law  has been rigged to benefit negligent businesses, 
manufacturers and insurance companies, while ignoring injured 
plaintiffs and the millions of Tennessee citizens  who will no longer 
be protected adequately from dangerous and negligent actions and  
products. 

❖ The Act is nonsense, not common sense.



Talking Point: No Deterrrence
❖ The Act pretends to support the goal of reducing frivolous 

litigation and improving the civil justice system. In reality, it is 
special interest legislation that denies fair compensation to victims 
of negligence and limits the ability of the tort system to deal 
effectively with gross misconduct by business. 

❖ It is a sweetheart deal for business and insurance interests, and a 
raw deal for the public interest. 

❖ $500,000 is hardly enough money to serve as a deterrent to major 
corporations.



Talking Point: Anti-Consumer
❖ The Act should properly be called “The Anti-Consumer Act of 2011.” 
❖ “Punitive damages remain the most effective remedy for consumer protection 

against defectively designed mass produced articles.” Grimshaw v. Ford Motor Co.,  
119 Cal. App. 3d 757 (1981). In this famous “exploding gas tank case” Ford knew 
its gas tank design exposed consumers to serious risk of injury or death but decided 
not to make necessary design changes, instead finding it cheaper to pay liability 
claims. 

❖ “Knowing that he will have to pay compensation for harm inflicted, the potential 
injurer will be deterred from inflicting that harm unless the benefits to him are 
greater. If we do not want him to balance costs and benefits in this fashion, we can 
adda dollop of  punitive damages to make the costs greater.”  Kemezy v. Peters, 79 
F.3d 33, 34 (7th Cir. 1996).



Talking Point: Talk of “Frivolous Lawsuits” is Frivolous 
The frivolous lawsuit myth is an invention of big business. !

!
! • The Rand Institute for Civil Justice, one of the most respected think tanks in 
! ! the nation, found that only 10 percent of injured people seek ! ! ! !
! ! compensation and only 2 percent of them file lawsuits. 
! !  http://www.rand.org/content/dam/rand/pubs/reports/2006/R3999.pdf!! !
! • The Rand Institute also found that since 1991, tort cases reflected only six !
! ! percent of all cases filed. Id.!
! •  While populations have grown nationwide, personal injury lawsuits have !
! ! decreased by 21 percent. U.S. DOJ, Bureau of Justice. 
 ! ! http://www.bjs.gov/content/pub/ascii/cbjtsc05.txt!
! •  Personal injury lawsuits represent only 1.3 percent of all civil dispositions. !
! ! Id.!
! •  From 1992 to 2005, jury trials in personal injury cases have seen a 52 ! !
! ! percent decrease. Id.

http://www.rand.org/content/dam/rand/pubs/reports/2006/R3999.pdf
http://www.bjs.gov/content/pub/ascii/cbjtsc05.txt


Talking Point: Access to Justice

❖ Access to justice is an American birthright. With a 
genealogy that dates at least back to the Magna Carta 
and confirmed in the U.S. Constitution, the right to 
one’s day in court and a fair resolution of one’s claims is 
not “cause for consternation” but, as the U.S. Supreme 
Court determined in 1985 in Zauderer v. Office of 
Disciplinary Counsel, “an attribute of our system of 
justice in which we ought to take pride.” 



The Gummo v. Ward Challenge

“Although placing caps on damages awards may seem a logical way 
to educe the number of negligence cases filed, it raises issues of 
fairness. Why should a plaintiff who loses a limb, for example, not 
be able to obtain adequate monetary damages for the mental anguish 
associated with such an injury”  

R. Miller, MODERN PRINCIPLES OF BUSINESS LAW: 
CONTRACTS, THE UCC  AND BUSINESS ORGANIZATIONS at 
101 (2012). Available at: http://bit.ly/1wdgJ1w 
(emphasis added). 

http://bit.ly/1wdgJ1w
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Hoover v. New Holland 
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