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Built upon a rigorous system of quality control, Meritas 
connects clients with carefully qualified, business legal expertise around 
the world.

Meritas Litigation and Dispute Resolution Group brings 
together Litigators and Arbitrators from across the Meritas network 
to share knowledge and expertise on the latest hot topics and work 
together on behalf of clients in all manner of contentious issues. 



If you manufacture, produce, distribute or sell products you are 
responsible for ensuring they are safe and free from defects that may 
cause damage or injury. Failure to meet your responsibilities, resulting in 
damage, injury or death caused by a defect in your product, could have 
serious consequences including heavy fines and imprisonment, not to 
mention the loss of business revenue. 

Understanding the laws and regulations that concern 
defective products and the liabilities that may result is therefore vital for 
any company doing business across Europe, Middle East and Africa. 

The trend in many countries has been to strengthen consumers’ 
levels of protection in respect of defective products, particularly 
within the EU. 

Who is 
liable to 
compensate 
a claimant 
for a claim?

What claims 
may be brought 
for liability for 
defective products?

Key Issues



Whilst a consumer may recover damages for losses caused by negligent 
acts or omissions, there are important differences between 
jurisdictions as to how principles of fault liability are applied. For 
example, in civil law jurisdictions, the burden of proof is often reversed 
once a defect and damage is proved and a defendant must prove that it 
was not negligent. In contrast, in common law jurisdictions, the burden 
generally rests on the claimant to prove all aspects of the claim. 

The following Meritas guide asks these are other key questions 
related to defective products litigation and provides answers as they 
relate to 30 countries across EMEA. 

Please note: this guide is for general information purposes only and is not intended to provide 
comprehensive legal advice. For more information, or for detailed legal advice, please contact any of the 
lawyers listed at the end of each chapter.  
 
The information contained in this guide is accurate as at 1 August 2018. Any legal, regulatory or tax changes 
made after this date are not included.

Is there a 
difference if you 
are a consumer 
or professional 
buyer of the 
product?

Can a 
manufacturer of a 
defective product 
limit their liability?



MERITAS GUIDE TO DEFECTIVE PRODUCTS LITIGATION IN EMEA 16

Contact
Triska & Zak
Prague, Czech Republic 
www.triskazak.cz 

JIRI BARTOS
Associate
T: +420 221 105 206
E: jiri.bartos@aktz.cz 

http://www.triskazak.cz 


MERITAS GUIDE TO DEFECTIVE PRODUCTS LITIGATION IN EMEA 17

1. What claims may be 
brought for liability for 
defective products? Is 
liability based on fault/
negligence, or strict 
liability, or both? 
The law distinguishes between the 
seller’s liability for product defects 
and liability for damage caused by the 
product.

In case of the sale of consumer goods 
in a shop, the buyer may claim the 
rights arising from the seller’s liability 
for product defects if the defect occurs 
within 24 months of the take-over of 
the product. If the defect occurs within 
6 months of take-over, the buyer does 
not need to prove that the product 
was defective upon take-over. However, 
the warranty period provided by the 
seller to the buyer may be longer 
than two years and may be granted 
in the form of contract, a declaration 
of warranty, notice on the product 
package, or by an advert. Depending on 
the circumstances, the buyer may claim 
the replacement of the item or a part 
thereof, withdrawal from the contract, 
removal of the defect free of charge, 
or a reasonable discount from the 
purchase price.

Also as regards consumption products 
the seller is liable to the buyer for the 
product being free from any defects, 
provided that the minimum life must 
be specified on the product or the 
best-before date must be specified on 
perishable goods.

The liability for defects is objective.

The buyer is entitled to compensation 
for damage caused by the product if 
the damage exceeds the equivalent of 
about EUR 500.

The liability for damage caused by the 
product is objective; however, it may be 
relieved in certain cases.

2. Who is potentially 
liable to compensate a 
claimant in such a claim? 
The manufacturer, the 
importer, the distributor 
or the retailer/shop? 
The buyer may exercise the rights 
arising from defective products with the 
seller or with the person specified in 
the declaration of warranty (warranty 
certificate).

The liability for damage caused by a 
product with the manufacturer or, in 
certain specific cases, by the person 
who has marked attached such a 
person’s name, trade mark or other 
identification to the product or to a 
part thereof, or another supplier or the 
importer.

3. Are there differences if 
the buyer is a consumer 
or a professional buyer? 
The warranty of two years and six 
months, respectively, only applies to 
the sale of products by a professional 
seller to a consumer. In all the other 
cases, the buyer has rights arising 
from defective performance if, at the 
moment at which the risk of damage is 
transferred upon the buyer, the defect 
is present in the product, including if 
such a defect is demonstrated on a 
later date, provided that the seller has 
caused the defect by neglecting the 
seller’s obligations or if the seller has 
provided a product quality guarantee.

The special provisions regarding liability 
for damage caused by the product does 
not apply to the damage of a product 
intended and used for primarily for 
business purposes.

4. Can the seller or other 
potentially liable party 
exclude or limit its 
liability?
As regards the sale of products in 
shops, the two-year warranty does not 
apply:

• to the defect of products sold at a 
lower price due to that defect;

• to the regular wear and tear of the 
product;

• for used products, to a defect 
corresponding to the level of 
use or wear the product already 
demonstrated when it was taken 
over by the buyer;

• if so warranted by the specific nature 
of the product.

In addition, the buyer cannot claim 
defective performance in the case of a 
sale in a shop if the buyer was aware of 
the product defect before taking over 
the product or if the defect has been 
caused by the buyer.

If the sale is not made in a shop, the 
seller is not liable for the defect if the 
defect has been caused by the use of 
the product that has been handed over 
by the seller to the buyer and if the 
seller can prove that he has warned the 
buyer against that use of the product 
but the buyer has insisted on such a use 
or if the seller can demonstrate that 
could not establish the unsuitability of 
the product for the relevant purpose 
with reasonable care.

If the sale is not made in a shop, 
the buyer has no rights arising from 
defective performance if the buyer 
should have been able to identify 
the defect if it had paid reasonable 
attention at the time of the conclusion 
of the agreement, unless the seller 
has expressly assured the buyer the 
product is defect free or if the seller 
has deceivingly obscured the defect.

The liable party shall be released 
from the liability for damage caused 
by the product defect if the party can 
demonstrate that 

• the damage has been caused by the 
aggrieved party or by a person for 
whose action the aggrieved party is 
responsible;

• the liable party has not put the 
product on the market;

• with regard to all the circumstances, 
the defect can be reasonable 
expected to have been non-existent 
at the time of the placement of the 
product of the market or to have 
occurred later;
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• the liable party has not made the 
product for sale or for another 
type of use for business purposes 
or the liable party has not made or 
disseminated the product as a part of 
its business;

• the product defect is a result of the 
provisions of the law that are binding 
upon the manufacturer;

• the state of scientific and 
technological knowledge did not 
enable the identification of the defect 
at the time of putting the product on 
the market.

The manufacturer of a part of the 
product shall also be released from 
the liability for the compensation for 
damage caused by the product if the 
manufacturer can demonstrate that the 
defect has been caused by the design 
of the product the part is incorporated 
in, or by the instructions regarding the 
product.

5. What are the rights of 
the consumer if products 
are manufactured outside 
your jurisdiction or the 
EU?
Unless the parties have chosen the 
governing law, the rights and obligations 
arising from the relationship are 
governed by the law of the country 
the contract relates to the most. 
It is therefore usually not of legal 
importance where the product is made 
because the buyer may exercise the 
rights arising from defective products 
with the seller or with the person 
specified in the warranty certificate.

The liability for damage jointly and 
severally with the manufacturer and 
the person who has imported the 
product with a view to its placement 
on the market as a part of the person’s 
business. The fact that the product has 
been made abroad thus should not be 
to the detriment of the consumer.

6. What are a 
manufacturer’s and a 
retailer’s liabilities for 
omitted or delayed recall 
campaigns?
The issue of the safety of products 
placed on the market is governed by 
the General Product Safety Act.

If the manufacturer or the distributor 
find the product to be unsafe, they have 
the obligation to notify the relevant 
authority, warn the consumers and 
recall such an unsafe product from 
the market and from circulation. In 
addition, the manufacturer/distributor 
must enable the owner or holder of the 
unsafe product to return the product 
to the manufacturer/distributor at 
the cost of the latter; failing this, the 
manufacturer/distributor may be 
ordered to destroy the product at its 
own cost. 

The violation of an obligation under 
the General Product Safety Act is 
a misdemeanour and may carry a 
maximum fine equivalent to about 
EUR 193,000.

7. Is there a specific 
procedure or are there 
specific rules of evidence 
for defective products 
litigation, or do normal/
summary procedures and 
rules of evidence apply?
The general rules of procedure and 
rules of evidence apply to defective 
products litigation.

8. What kind of pre-
action measures are 
available and what are 
their limitations? Must 
you send a warning 
letter before issuing any 
proceedings?
In order for a right to arise on the 
grounds of defective product liability, 
the right must be exercised by the 
buyer with the seller or with another 

person (in the form of a complaint/
claim) and the defect must be 
specifically mentioned. At the same 
time, or without undue delay, the buyer 
must state which right arising from 
defective product liability the buyer 
claims. The buyer may change his choice 
without the seller’s consent only if the 
buyer has requested the repair of a 
defect that has proved to be beyond 
repair.

If the claim is made by legal action, 
the plaintiff does not have to send the 
defendant a warning letter. However, 
if no warning letter is sent at least 7 
days prior to taking legal action, the 
plaintiff is not usually entitled to the 
compensation of the legal expenses 
even in case of successful litigation.

9. What sort of remedy 
is generally available to 
the buyer of a defective 
product (replacement of 
the product, repayment 
of purchase price and 
other damages)?
If the defect is rectifiable, the buyer has 
the right to have the defect rectified 
free of charge.

If the defect is beyond repair, the buyer 
usually has the right to the replacement 
of the product and, if this is impossible, 
the right to withdraw from the 
contract. If the defect only concerns 
a part of the product, the buyer may 
request only the replacement of that 
part.

Even if the defect is rectifiable, the 
buyer has the right to have the product 
or its part replaced or to withdraw 
from the contract if it cannot duly use 
the product because of the recurrence 
of the defect after the repair or 
because of a higher number of defects.

The buyer may also claim a reasonable 
discount from the purchase price. The 
buyer also has the right to a reasonable 
discount if the seller is unable to supply 
a new product that is free from defects, 
replace the part or the product, or 
provide the remedy within a reasonable 
period or if the remedy would cause 
significant difficulties to the buyer.
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Similar options are also available to 
the buyer if the product is not sold in 
a shop.

If the seller is unable to rectify the 
defect within a reasonable period or 
if it advises the buyer that the seller is 
unable to rectify the defect, the buyer 
may claim a reasonable discount from 
the purchase price, or the buyer may 
withdraw from the contract.

10. What are the costs 
of defective products 
litigation? Who ultimately 
bears such costs? Who is 
responsible for experts’ 
costs?
The general rules of compensation for 
the costs of litigation apply to defective 
products litigation.

Each party is responsible for the 
costs of the proceedings incurred 
by that party and for the cost of its 
representation. In addition, the plaintiff 
is responsible for the payment of the 
court fee in connection with the filing 
of the action. The cost of evidence is 
paid by the state; however, the court 
usually instructs the party that has 
proposed the giving of such evidence 
or that has stated facts to which such 
evidence relates to pay an advance on 
the cost of evidence.

The court usually grants the party 
that is fully successful in the litigation 
compensation for the cost of the 
proceedings necessary for claiming or 
defending this party’s rights against the 
unsuccessful party.

11. Who has the burden to 
prove that a product is 
defective? Is it always the 
buyer?
The general rules concerning the 
burden of proof apply to defective 
products litigation.

The parties must identify evidence to 
demonstrate their claims. The plaintiff 
must identify evidence to support the 
plaintiff ’s assertions of the claim and 
the defendant must identify evidence 
to support the defendant’s assertions 
rebutting the claim.

12. Is the state of the art 
defence available? 
The liable party shall be released 
from the liability for damage caused 
by the product defect if the party can 
demonstrate that the state of the art 
at the time of the placement of the 
product on the market by the liable 
party did not enable the identification 
of the defect.

13. What are the deadlines 
within which a claimant 
must notify defects and/or 
commence proceedings? 
Can such deadlines be 
frozen or extended? 
If the buyer has failed to report a defect 
in time, the buyer cannot withdraw 
from the contract.

If the buyer has failed to report a defect 
without undue delay after it should 
have been able to identify it by timely 
inspection and adequate care, the court 
will not accept the buyer’s right under 
defective performance. This also applies 
to latent defects if the defect has not 
been reported without undue delay 
after the buyer should have identified 
it with adequate care and no later than 
within two years from the take-over of 
the product.

In all the cases, however, the court will 
not award the buyer the rights under 
defective performance only on the basis 
of seller’s objection that the defect has 
not been reported in time unless the 
defect is a result of a fact that the seller 
was or must have been aware of at the 
time of the hand-over of the product.

The rights arising from defective 
products liability are subject to the 
statute of limitations of three years 
from the date on which the buyer has 
exercised his rights with the seller 
or with the person specified in the 
declaration of warranty.

The statute of limitations for the 
compensation for damage caused by 
a defective product is three years 
from the date the entitled person has 
learnt, or should have learnt, about 
the circumstances regarding the 
damage, the defect and the identity 
of the manufacturer, and no more ten 
years following the placement of the 
defective product on the market by the 
manufacturer.

The period of limitation can be 
contractually shortened to no less 
than one year or extended to no more 
than 15 years; however, it cannot be 
reduced as regards the limitation of 
the consumer’s claims arising from a 
defect of the product, claims arising 
from the limitation of freedom, death 
or injury, and claims arising from the 
intentional breach of obligations. The 
court will take the statutes of limitation 
into consideration if the corresponding 
objection is made by the defendant.

14. What are the rules for 
bringing a claim in a class/ 
collective action?
Czech law does not recognise class/
collective actions.

15. What is the average 
duration of defective 
products litigation? 
No statistics monitoring the duration of 
court proceedings by type of claim are 
currently available. Given the current 
practice, defective products litigation 
can be reasonably expected to take two 
to three years.
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