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COVID-19 – France’s Second Lockdown: Clarification of 

Employers’ Legal Obligations

France has entered its second national lockdown, and most employers are facing

great uncertainties with regard to the implementation of the updated national  

health protocol.

On Oct. 19, 2020, the French Administrative Supreme Court (Conseil d’État) held

that the health protocol is simply a “set of recommendations.” However, this 

protocol is a key operational means for the employer to comply with its legal duty 

to ensure employee safety.

As part of its general safety obligation, the employer must implement all technical 

and organizational measures to protect its workforce and avoid or reduce the risk 

of infection. 

This overview is intended to assist employers in defining their health risk 

management strategy.

Please do not hesitate to contact our employment law department.

Telework and working conditions

Despite government announcements, many employees 

are still commuting to work several days a week. After 

visiting major French companies (BNP, TOTAL, ENGIE), the 

minister of labor emphasized that teleworking is required 

whenever all tasks can be carried out from home. 

Employers can be sanctioned if they fail to comply with 

their safety obligation.

It is worth mentioning that employees suffering detrimental 

effects from working in isolation may work on-site subject 

to a medical recommendation.

Any work done on-site must be justified (e.g., mail service, 

computer services), and the employer must implement 

optimal hygiene practices and barrier measures:

• Reorganize work, workspaces or work schedules. 

• Set up incentive traffic plans for employees, customers, 

suppliers or service providers. 

• Limit the number of people present simultaneously in 

the same room. In this case, the limit should be 

displayed on the front door. As an indication, a 

distance of 4m² should be respected (i.e., 1m all 

around each person).

• Establish flexible departure and arrival times in order to 

limit the number of employees at peak times.

Appointment of COVID-19 representative

Companies must designate a COVID-19 representative whose mission is to ensure the implementation of health and 

safety measures and communication of appropriate information to employees. 

In small companies, this representative may be the managing director. The employees must be informed of the identity 

of the COVID-19 representative and the nature of his/her mission. 
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Workplace hygiene measures

• Masks

Masks are mandatory in closed collective places (open 

space, corridors, meeting rooms, cafeteria, etc.).

Outside, masks are mandatory for groups of employees 

and when it is not possible to maintain a distance of 

one meter between employees. 

The masks must meet the AFNOR standard.

Employees may be in the same vehicle, if each of them 

wears a mask and if there is a regular procedure for 

cleaning and disinfecting the vehicle. The supply of 

masks to employees must be constant.

Employees are allowed to take off their masks only  

under certain conditions, 

• Gloves and face visors

Gloves are not recommended as they can be a vector 

of contamination. Visors can also be adopted, but 

under no circumstances can they replace masks.

• Cleaning/disinfection

The company must implement a procedure for regular 

cleaning/disinfection of objects, contact points and 

sanitary facilities. This should be done at least once a 

day and at each shift rotation.

• Aeration 

Spaces should be ventilated for at least 15 minutes 

every three hours unless there is an existing ventilation 

system in place. 

• Waste

Masks and other waste likely to be contaminated must 

be enclosed in a double bag and kept for 24 hours in a 

dedicated enclosed area before the double bag is 

discarded in the garbage. 

Vulnerable workers

Vulnerable workers who may benefit from the partial activity scheme must meet the following two cumulative 

criteria: (Decree No. 2020-1365 of Nov. 10, 2020):

1. Age and health conditions: 65 years of age and older, cardiovascular history, diabetes, obesity (BMI>30), 

congenital or acquired immunodeficiency, those with complex diseases (motor neuron, myasthenia gravis, multiple 

sclerosis, Parkinson’s disease, etc.) or rare diseases, and women in the third trimester of pregnancy

2. Do not have a teleworkable job and do not benefit from reinforced protection measures: isolated workstation, 

enhanced cleaning procedures, mask provision, etc.

Integration of health risk

Companies must update their Single Risk Assessment Document to report any change in policies meant to minimize the 

risk of infection for employees and to avoid criminal liability.

In practice, all the preventive measures the company has taken should be listed, including follow-up procedures.

Information to workers

Employers must provide adequate COVID-19 information to their employees through memos and communication 

with the Social and Economic Committee (CSE).

CSE post-consultation: The government has set up a specific regime allowing employers to quickly implement 

lockdown measures. The CSE will therefore only be consulted after the implementation of the employer's decision to 

change to telework. 

However, this consultation must be performed as soon as possible, and the employer must inform the CSE of the new 

organizational measures without delay.



Legal risks

• Requalification as having an occupational disease/working accident

Workers can be recognized as having an occupational disease if they have COVID-19. Requalification is automatic

for caregivers, and the process is facilitated for employees who have worked during the lockdown.

• Criminal liability

Measures related to the health state of emergency have not introduced specific offenses relating to employees’ 

protection. Criminal actions could potentially be brought against the employer for endangering the life of others by 

exposing employees to the risk of infection.

The elements of the offense are threefold:

• The existence of a particular obligation of prudence or safety imposed by law or regulation. Currently the 

provisions of the Labor Code are not specific. Only the decree of March 23, 2020, which requires compliance 

with hygiene and social distancing measures, known as “barriers,” is mandatory. In addition, a failure to 

comply with the health protocol does not seem to be sufficient to qualify as a criminal offense. Nevertheless, 

Article L. 4741-1 of the French Labor Code provides for a criminal offense in the event of failure to comply with 

the rules relating to health and safety at work. It is therefore necessary to be vigilant.

• The imminent risk of death or injury.

• Deliberate violation of the health and safety duty of the employer.

In practice, it will be necessary for the employer to demonstrate which measures it has implemented to limit the risk

of infection.

Collective 
catering/lunch 
vouchers

• Collective catering

Managing directors must define organizational 

measures that comply with preventive measures 

recommended by the High Council of Public Health 

(HCSP) in its May 21, 2020 opinion relating to barrier 

measures and physical distancing in collective 

catering.

• Lunch vouchers

Pursuant to the general rule of equal treatment, 

teleworkers must have the same legal and 

contractual rights as those applicable to employees 

in comparable situations working on company 

premises. 

Consequently, since employees working on 

company premises are entitled to lunch vouchers, 

teleworkers must also receive them if their working 

conditions are equivalent.

Tracking

• Temperature

Taking employees' temperatures is not 

recommended and cannot be mandatory. It is 

strongly suggested that each individual measure 

his/her own temperature. 

• Tracking

Companies can now offer voluntary antigenic tests 

to employees, in strict compliance with medical 

confidentiality rules. Companies can equip 

themselves with these tests. A list of tests and 

conditions of use are made available by the Ministry 

of Health (https://covid-19.sante.gouv.fr/tests).

Authorized personnel (doctors, nurses, etc.) must  be 

paid by the employer.

The national health protocol states that the 

employer is obliged to organize adequate measures 

for the proper performance of these tests and the 

strict preservation of medical confidentiality. No 

results may be communicated to the employer.
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