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In Nansamba v. North Shore Medical Center, Inc., 727 F.3d 33 (1st Cir.2013), the First 
Circuit sharply rebuked a plaintiff’s attorney’s attempt to shift the blame to opposing coun-
sel for plaintiff’s attorney’s failure to respond properly to defendant’s motion for summary 
judgment.  The Court easily saw through the diversionary tactics and affirmed summary 
judgment in favor of the defendant.   
 

In 2002, the defendant, North Shore Medical Center, Inc. (“NSMC”), hired the plaintiff as 
a technical nursing assistant. During her employment, the plaintiff developed hemor-
rhoids. During the early morning hours of May 7, 2010, she felt ill and left her overnight 
shift. Later that day, she informed her manager she would need time off to undergo a colono-
scopy. Three days later, NSMC fired the plaintiff citing performance-related reasons. 
 

The plaintiff filed suit alleging claims for, among other things, violation of the Family 
Medical Leave Act (“FMLA”). During pretrial discovery, the parties argued over the      
production of the plaintiff’s complete medical file. The plaintiff first produced a set of her 
medical records on December 13, 2011 in response to a discovery request. The defen-
dant complained the release form used to obtain those records requested only a “medical 
record abstract,” not the plaintiff’s complete medical file. The plaintiff then executed and 
delivered a new release form. Although this form was broader in scope, it still did not  
include the release of photographs, radiation reports, x-ray reports, and “personal informa-
tion not related to treatment.” 
 

The new release form instructed the records be sent directly to defense counsel. But those 
additional records, when received, did not satisfy the defendant. On February 3, defense 
counsel e-mailed plaintiff's counsel stating he had received only portions of the medical 
records and requesting the plaintiff execute an unrestricted release form. Attached to the 
e-mail were the records defense counsel had received in response to the second release 
form. The plaintiff’s counsel did not bother to open or examine the attachment. On Febru-
ary 14, however, the plaintiff executed an unrestricted release form. Using this third    
release form, the defendant obtained more records in April. What they received, however, 
did not differ in any meaningful way from what they previously had sent to plaintiff's 
counsel in February. 
 

After pretrial discovery, the defendant moved for summary judgment on, pertinently, the 
FMLA claim. The defendant argued, among other things, the FMLA claim failed because 
plaintiff could not show she suffered a “serious health condition” as defined by the FMLA and 
its accompanying regulations. The District Court granted summary judgment on that ground.   
 

The plaintiff thereafter moved for reconsideration. The plaintiff -- not realizing the records 
produced in April (after the summary judgment motion had been briefed but before it was 
decided) were materially identical to those attached to the February 3 e-mail -- argued the 
April records constituted newly discovered evidence. The District Court denied the motion, 
observing all the records on which the motion relied were e-mailed to plaintiff's counsel on 
February 3. 
 

The plaintiff did not take a timely appeal from either the entry of summary judgment       
or the denial of her motion for reconsideration. Instead, she moved for relief from the 
judgment. (cont. page 2) 
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In that motion, she characterized her counsel’s failure to intro-
duce the medical records contained in the attachment to the 
February 3 e-mail as the product of either excusable neglect  
under Rule 60(b)(1) or the result of fraud by the defendant’s 
counsel under Rule 60(b)(3). The District Court denied the mo-
tion and the plaintiff appealed. 
 

On appeal, the First Circuit considered only whether the District 
Court properly denied the motion for relief from judgment.  The 
First Circuit rejected the argument that the failure to introduce the 
medical records was “excusable neglect.” The Court noted       
the plaintiff’s admitted her counsel failed to open the February 3     
e-mail attachment containing her medical records. She likewise 
admitted her counsel failed to introduce any of those records in 
opposition to the summary judgment motion. The Court charac-
terized these actions as “neglect on steroids” and stated “the fact 
that the neglect was the attorneys’ rather than the client’s          
is irrelevant. Attorneys act for their clients, and the neglect of       
an attorney acting within the scope of his or her authority          
is attributable to the client.” 
 

The Court was particularly critical of the plaintiff’s suggestion that 
wording of defense counsel’s February 3 e-mail lulled her legal 
team into inaction. The plaintiff claimed the defendant’s February 
3 e-mail stating they had “received part of [the plaintiff's] medical 
record—but, once again, only part of it” led her lawyers to      
believe the records attached to that e-mail were the same records 
the plaintiff originally had produced (and therefore not worthy of 
examination). The Court stated it was “puzzled” about how the 
plaintiff's counsel could reasonably have arrived at his professed 
understanding of the February 3 e-mail that the records attached 
to the e-mail were the same records previously produced and not 
worthy of examination. Fairly read, nothing about either the     
contents or the context of the e-mail provided even the slightest 
justification for the lawyer’s failure to open the attachment.     
The e-mail specifically noted: “You will see that—once again—
[the plaintiff] has signed the medical release, but specifically 
instructed the physician not to provide the entire medical file.” 
The Court saw this as an invitation to examine the contents of 
the attachment rather than a direction to ignore it as the plaintiff 
claimed. 
 

The Court also chided plaintiff’s counsel for offering no plausible 
rationale for bringing an FMLA claim while not taking the initia-
tive to obtain her complete medical record in order to prosecute 
that claim.  The Court stated it would have expected the lawyer 
would have obtained his client’s complete medical file before 
bringing an FMLA action or, at least, would have used the 
roughly seven months that elapsed between the commencement 
of the action and the filing of the summary judgment opposition 
to obtain the complete records. 
 

The plaintiff also claimed the judgment should be set aside   
because the defendant committed fraud.  The plaintiff asserted 

the defendant’s argument, made in support of its summary judg-
ment motion, that her hemorrhoids did not satisfy the FMLA's 
definition of a “serious health condition” was fraudulent because 
defense counsel must have read the medical records attached to 
the February 3 e-mail (even though her counsel did not) and 
realized the argument was belied by those records.  
 

The Court referred to this argument as “a house of cards.” The 
Court stated this case is a “mundane example of the summary 
judgment process at work.” The defendant, through the sum-
mary judgment papers, asserted the evidence of record did not 
show a “serious health condition.” The plaintiff was free to proffer 
facts sufficient to counter this assertion. The plaintiff failed to do 
so (even though such facts were readily available to her). The 
defendant’s alleged failure to scour the discovery materials for 
facts supporting the plaintiff’s position is not evidence of fraud 
but, rather, a prudent refusal to make the adversary’s case for 
her. The Court noted this is “simply good lawyering” and rejected 
the plaintiff's “brash attempt to transmogrify advocacy into      
misrepresentation.” 
 

In the end, the First Circuit saw through the plaintiff’s transparent 
attempts to point the finger at the defendant’s counsel for her 
failure to introduce evidence, which was in plaintiff’s counsel’s 
possession, in order to oppose the defendant’s motion for sum-
mary judgment. The Court did not look kindly upon the plaintiff’s 
“scapegoating” and “diversionary tactics.” We have seen, and 
reported in past editions of this newsbrief, instances where the 
courts have sanctioned attorneys for making baseless arguments.  
Here, the Court apparently did not believe the arguments rose    
to the level required for sanctions, but it did not condone the 
actions of plaintiff’s counsel. 
 

Contact the author at matthew.o’leary@leclairryan.com 
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Doing Wellness Right by Daniel J. Blake, Esq. 

For most businesses, workforce costs rank at or near the top of 
the cost structure. These costs are increasing sharply, particularly 
because of the rising cost of healthcare and workers’ compensa-
tion premiums. Because of this, and for more altruistic reasons, 
employers are looking to help employees become or stay healthy 
by implementing wellness programs. 
 

An employee wellness program should be a win-win proposition.  
The employer gets the benefit of a better insurance experience, 
less time missed from work, and hopefully a more content and 
productive employee.  Employees get the benefit of an employer-
sponsored plan, for little or no cost, designed to foster personal 
improvement and well-being.  To achieve a win-win result, how-
ever, employers must follow the rules that apply to employee 
wellness programs. 
 

The Health Insurance Portability and Accountability Act 
(“HIPAA”) and Wellness Programs.  
Under HIPAA, an employer cannot deny eligibility for benefits or 
charge more for health insurance coverage because of any 
“health factor.” Health factors include an individual’s health 
status, medical condition, genetic information or disability, and 
his or her medical history, healthcare and claims experience and 
evidence of insurability. Despite this prohibition, employers still 
can take action to lower costs by focusing on the health of its 
employees. HIPAA contains an important exception that allows 
employers to implement and maintain wellness programs that 
promote employee health and disease prevention. 
 

No Reward – No Risk.   
Wellness programs that do not condition a “reward” on an indi-
vidual satisfying a standard related to a health factor are freely 
permissible under HIPAA. For example, employers may maintain 
programs that subsidize memberships at a fitness center, spon-
sor health education seminars, or encourage preventative care by 
waiving the co-payment costs for prenatal care or well-baby  
visits.  The only requirement that the employer must satisfy is 
that the program is offered to all similarly situated employees. 
 

Reward-Type Programs.   
In some instances, employers seek to go beyond merely offering 
a wellness benefit by conditioning a reward based on results. 
When an employer seeks to employ a wellness program that 
conditions a reward on an employee satisfying a standard related 
to a health factor, however, it must meet stringent HIPAA rules.  
Examples of reward-type programs include a reduced health  
Insurance premium for non-smokers or for employees who main-
tain low cholesterol. Reward-type wellness program must satisfy 
the following five factors: 
 

1. The reward must not exceed 20% of the cost of coverage 
under the plan. 

2. The program must be reasonably designed to promote 
health and prevent disease. 

3. The program must give individuals eligible to participate 
the opportunity to qualify for the reward at least once per 
year. 

4. The reward must be available to all similarly situated 
individuals. 

5. The program must allow a reasonable alternative stan-
dard (or waiver of initial standard) for obtaining the re-
ward to any individual for whom it is unreasonably diffi-
cult due to a medical condition, or medically inadvisable, 
to satisfy the initial standard.  All materials describing the 
program must disclose the availability of a reasonable 
alternative standard. 

 

The first four factors are fairly easy to determine. The fifth factor -- 
the reasonable alternative -- requires more analysis. Suppose, for 
example, that an employer sponsors a group health plan that 
waives the annual deductible for participants who have a body 
mass index (“BMI”) between 19 and 26 (assume the first four 
factors are satisfied). The plan must also offer -- and notify the 
participants about -- a reasonable alternative for those for whom   
it is medically inadvisable or who have a medical condition that 
makes it unreasonably difficult to achieve this standard. The em-
ployer may satisfy this requirement by offering the same discount 
to a participant for walking 20 minutes three days per week. 
 

The plan should go beyond a single option, although not all op-
tions have to be listed in the program materials. Employers should 
list an option, i.e., walking 20 minutes three times per week, and 
then invite participants who cannot follow the listed alternative     
to contact a designated person to discuss other alternatives. A par-
ticipant who does not meet the body mass index and who also 
cannot walk for 20 minutes three days a week because of a medi-
cal condition may be given the discount by following his or her 
physician’s recommendations as to better health. 
 

Of course, if the employer simply offers free BMI testing and health 
education regarding body mass to all similarly situated individuals, 
it does not need to satisfy the reward-type program rules. 
 

Other Concerns   
Employers implementing wellness programs should also be vigi-
lant about not running afoul of the Americans with Disabilities Act 
or similar state laws. Under the ADA, an employer may request 
medical information as part of a “voluntary” health program. This 
information must be maintained in separate medical files and 
treated as confidential medical information. In addition, some state 
laws protect off-duty conduct such as smoking. Employers are 
advised to check with counsel of their choosing in states where 
such laws may be in effect. 
 
Contact the author at daniel.blake@leclairryan.com 
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A U.S. Magistrate Judge has ruled that a law firm’s violations 
of the Fair Debt Collection Practices Act (FDCPA) could not 
make the firm automatically liable under M.G.L. c. 93A, the 
Massachusetts Consumer Protection Statute. In McDermott v. 
Marcus, Errico, Emmer and Brooks, P.C., Judge Marianne B. 
Bowler initially found after a non-jury trial that the law firm had 
violated several provisions of the FDCPA in the course of seek-
ing unpaid condominium fees on behalf of a client. The Judge 
determined that the law firm’s conduct resulting in FDCPA  
liability was a per se violation of Chapter 93A, pursuant to 940 
CMR 3.16, a Massachusetts regulation establishing Chapter 
93A liability for violations of “Federal consumer protection   
statutes….” 
 

In a post-trial motion, the law firm disputed the findings      
concerning FDCPA liability and also sought reconsideration      
of the Chapter 93A ruling, arguing among other things that 
there could be no Chapter 93A liability absent a showing that       
the law firm’s conduct arose from trade or commerce. 
 

On the law firm’s motion, the Judge ruled that the earlier judg-
ment on the Chapter 93A count should be amended because 
in the time since the judgment was entered, Massachusetts 
law had changed with respect to per se Chapter 93A liability. 
The intervening change in the law came in the Supreme Judi-
cial Court’s recent decision in Klairmont v. Gainsboro Restau-
rant, Inc., in which the Court held that Massachusetts regula-
tions do not require per se Chapter 93A liability any time         
a consumer protection statute is violated. Instead, violation of a 

consumer protection statute can be the basis for per se Chapter 
93A liability only where the defendant is engaged in “trade or 
commerce” as defined in Chapter 93A. 
 

In light of the Klairmont decision, the Judge ruled that the law 
firm could not be liable under Chapter 93A because it was not 
engaged in “trade or commerce” while seeking unpaid condo-
minium fees for a client. The Judge explained that the law firm 
was not acting in a “business context,” as parties do not enter  
a business relationship merely by becoming adversaries on 
opposite sides of litigation, and filing a lawsuit by itself is not 
“trade or commerce.” The Judge also ruled that in its efforts to 
collect the unpaid condominium fees, the law firm’s conduct 
was “vigorous and aggressive,” not “deceitful.” 
 

The Judge’s application of the Klairmont decision to the dispute 
in the McDermott case is significant, because it provides a  
rationale for excluding Chapter 93A liability for attorneys seek-
ing to collect debts on behalf of clients. The ruling in McDer-
mott places debt collection by attorneys squarely within the 
scope of lawyerly activities to which Chapter 93A does not   
apply. Thus, based on the Judge’s reasoning, although attor-
neys, like others engaged in debt collection, must comply with 
the requirements of the FDCPA, their violation of the FDCPA 
cannot by itself result in automatic Chapter 93A liability. 
 
 

Contact the author at ben.dunlap@leclairryan.com 
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Federal Judge Rules Law Firm Not Liable Under Chapter 93A by Ben N. Dunlap, Esq. 

In Massachusetts, Employers May Now Be Liable for Associational Discrimination                   
by Lauren A. Appel 
In Flagg v. AliMed, Inc., 466 Mass. 23 (2013), the Massachu-
setts Supreme Judicial Court allowed a plaintiff’s associational 
discrimination claim against his former employer after he was 
terminated because of costs associated with his wife’s medical 
treatment.  Interpreting M.G.L. c. 151B § 4(16), the Court found 
that the statute’s text and purpose mandated a broad interpreta-
tion of its prohibition on employment discrimination to include 
discrimination based on association with a qualified handicapped 
person. 
 

The plaintiff had worked for defendant for approximately eighteen 
years and had positive performance reviews during his employ-
ment. He and his wife were covered by the employer’s medical 
insurance plan. In December 2007, she underwent surgery to 
remove a brain tumor and incurred substantial medical expenses 
for her treatment and rehabilitation. The employer initially accom-
modated the employee’s schedule as a result of his wife’s disabil-
ity, allowing him to leave during working hours to pick up his 
children from school. (cont. page 5) 
 
 
 



On these occasions – less than one hour on each time – the 
plaintiff did not “punch out,” a practice of which the court found 
plaintiff’s manager was aware. The practice continued through 
mid-January 2008. In early February 2008, the plaintiff was 
terminated, allegedly for remaining on the clock while away from 
work.  His wife was a hospital inpatient, and the plaintiff’s family 
incurred significant expenses, as her treatment was no longer 
covered by the plaintiff’s employer-sponsored health benefits 
plan. 
 

The SJC rejected the employer’s proffered reason for termination 
as pretextual, instead finding the employer terminated the plain-
tiff because it did not want to pay for his wife’s medical treat-
ment. Focusing on Chapter 151B’s broad remedial purpose 
“seek[ing] removal of artificial, arbitrary, and unnecessary barri-
ers to full participation in the workplace’ that are based on     
discrimination,” the SJC found this form of associational discrimi-
nation fell within Chapter 151B.   
 

To reconcile its ruling with the more problematic statutory     
language prohibiting employment discrimination against an indi-
vidual “because of his handicap” (emphasis added), the SJC 

looked to the portion of the definition of “handicap” that includes 
“being regarded as having such impairment.” M.G.L. c. 151B § 
1 (17)(c). The Court held, in taking an adverse action against the 
plaintiff for his wife’s qualified handicap, the employer had 
“regarded” the plaintiff as having the handicap himself. Its ruling 
was bolstered by support from the Massachusetts Commission 
Against Discrimination’s (MCAD) statutory interpretation in its 
decisions, as well as federal decisions interpreting Title VII and 
The Rehabilitation Act, the Americans with Disabilities Act’s 
(ADA) predecessor. 
 

The case is significant in the context of employer-sponsored 
health insurance. While most employers in Massachusetts are 
required to contribute to their own employees’ health benefits, 
the law does not require employers to sponsor family medical 
plans. Employers who provide health benefits for employees’ 
family members, however, should note that actions taken against 
employees who care for disabled family members, even short of 
termination, may violate Chapter 151B. 
 

Contact the author at lauren.appel@leclairryan.com 
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Associational Discrimination cont. 

The Savings Statute May Apply to Voluntary Dismissals by Patrick E. McDonough, Esq. 
The Massachusetts Appeals Court recently addressed whether the 
voluntary dismissal of a preceding action automatically bars a 
plaintiff from re-filing the litigation in Superior Court under the 
Massachusetts Savings Statute. In Cannonball Fund, Ltd. v. 
Dutchess Capital Management., LLC, 84 Mass. App. Ct. 75 
(2013), the Appeals Court held that plaintiffs who voluntarily dis-
miss a preceding litigation are not per se barred from re-filing that 
litigation within one year of the dismissal date, thereby maintaining 
protection of the suit from the applicable statute of limitations that 
would otherwise bar the case. Under the Appeals Court’s ruling, 
voluntary dismissals are not per se excluded from the protection of 
the Savings Statute, but rather the Superior Court must undertake 
a fact-based analysis to determine whether the voluntary dismissal 
itself was “for any matter of form.”  (G.L. c. 260, § 32.) 
 

In Cannonball Fund, the plaintiffs filed suit on April 13, 
2010, in the Delaware Court of Chancery (“the Delaware ac-
tion”). The plaintiffs were investors in two “feeder” hedge 
funds that were subsidiaries of Dutchess Capital Manage-
ment, LLC (“Dutchess Capital”). The plaintiffs alleged multiple 
claims of fraud, negligent misrepresentation, and breach of 
contract against Dutchess Capital and two of the cofounders 
and a high-level officer of Dutchess Capital. Of these defen-
dants, Dutchess Capital was a Connecticut limited liability 
company, two of the individual defendants were citizens       
of Massachusetts and the third was a citizen of New York. 
The plaintiffs also brought derivative claims against Dutchess 
Capital, its cofounders, and the other corporate officer for 
breach of fiduciary duties and unjust enrichment, as well as a 
derivative professional malpractice claim against Dutchess 
Capital Management’s auditor, Sullivan Bille, a Massachusetts 
corporation. Other defendants included Dundee Leeds, a Cay-

man Islands corporation that served as the fund administrator 
for the two feeder funds at issue.  
  
The claims filed in the Delaware action were all timely asserted 
according to both parties. Shortly after the action was filed, multi-
ple defendants – including Sullivan Bille -- moved to dismiss the 
case for lack of personal jurisdiction. Neither Dutchess Capital nor 
the individual defendants raised jurisdictional defenses. The Court 
of Chancery entered an order on October 21, 2010, appearing to 
deny the plaintiffs’ motion for jurisdictional discovery.  On Novem-
ber 4, 2010, the plaintiffs filed a proposed order of voluntary dis-
missal of all claims without prejudice, pursuant to Delaware Court 
of Chancery Rule 41(a)(1). The proposed order was approved by 
the court on November 5, 2010, although no reason was given for 
the dismissal. 
 
The plaintiffs then filed suit in the Massachusetts Superior Court 
on June 21, 2011 (“the Massachusetts action”). The Massachu-
setts action raised substantially similar claims to those in the Dela-
ware suit. The parties agreed for the purposes of the Massachu-
setts action, all claims accrued no later than April, 2008, which 
was more than three years before the filing of the Massachusetts 
complaint. While the plaintiffs conceded the statute of limitations 
would otherwise bar them from proceeding, as the statute of limi-
tations in both Massachusetts and Delaware was three years for 
most of the claims, the plaintiffs argued their claims were “saved” 
by the Massachusetts Savings Statute because (1) they were filed 
within one year of the dismissal of the Delaware action; (2) the 
dismissal of the Delaware action was for a “matter of form” i.e. 
lack of personal jurisdiction over some the defendants; and (3) the 
claims were timely when first asserted in the Delaware action. 
(cont. page 6) 
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Voluntary Dismissals cont. 

Defense Counsel Owes No Duty to Insurer that Retained It to Defend Insured 
by Matthew M. O’Leary, Esq. 

In ruling on a Motion to Dismiss, the Massachusetts Superior Court 
judge held the voluntary dismissal of the Delaware action did not fall 
within the scope of the Massachusetts Savings Statute. As a result, 
all of the claims subject to a three-year statute of limitations were 
time-barred in Massachusetts. The judge also dismissed some of the 
derivative claims against a Dutchess Capital subsidiary for lack       
of standing, and the claims against Dundee Leeds (the Cayman 
Islands entity) for lack of personal jurisdiction. 
 

On appeal, the Appeals Court reversed the Superior Court judge 
finding a voluntary dismissal by a party does not per se constitute a 
dismissal for “matter of form”. In reaching its finding, the Appeals 
Court undertook a historical analysis of the phrase “matter of form” 
within G. L. c. 260, § 32.  The Court determined historical prece-
dent required the phrase be interpreted liberally, so as to ensure 
matters are determined on the merits.   
 

The Court then rejected the defendants’ argument that the Savings 
Statute applied only to prior suits involuntarily dismissed by a court, 
not those where a voluntary dismissal had entered.  In rejecting this 
strict interpretation proffered by the defendants, the Court relied on 
the fact that the Massachusetts Savings Statute did not explicitly 
include or exclude voluntary dismissals like some other state stat-
utes.  Rather than the Savings Statute applying only where a court 
involuntarily dismissed the first action, the Appeals Court stated that 
courts must instead look to the facts and circumstances surrounding 
the termination of the first suit before determining whether the plain-
tiffs may enjoy the benefit extended by the Savings Statute.  Accord-
ing to the Court, a plaintiff may enjoy the benefits of the statute 
where the plaintiff’s initial suit was “defeated by some matter not 
affecting the merits, some defect or informality, which he can rem-
edy or avoid by a new process.”  This interpretation, the Court al-

lowed, would give plaintiffs who acknowledge some defect in their 
suit and voluntarily dismiss it, the benefit of an additional year to re-
file their suit.  
 

In applying the interpretation of the Savings Statute to the facts here, 
the Appeals Court determined that involuntary dismissal of an action 
for lack of personal jurisdiction is a dismissal “for a matter of form” 
as contemplated by the Statute. A plaintiff’s acknowledgment that an 
action he or she filed would be dismissed for the lack of personal 
jurisdiction, and a plaintiff’s subsequent voluntary dismissal as a 
result of this acknowledgment, should be sufficient to allow the 
plaintiffs the added benefit of tolling the statute of limitations an ad-
ditional year. In doing so, the Court acknowledged that lower courts 
must undertake a factual analysis of the circumstances surrounding 
a voluntary dismissal by a plaintiff – if one exists – and whether the 
dismissal satisfied the “matter of form” test created by the Savings 
Statute. Here, after conducting the required “factual analysis”, the 
Appeals Court determined the claims against the parties who chal-
lenged personal jurisdiction in the Delaware action were entitled to 
the added tolling of the statute of limitations and were therefore not 
dismissed as untimely. The claims against the parties who did not 
challenge personal jurisdiction in the Delaware action, however, 
were time-barred because there was no explanation as to why those 
claims were dismissed. Thus, it is important for parties, wanting     
to take advantage of the Savings Statute to explain the basis for a 
voluntary dismissal in their moving papers.  
 

Contact the author at patrick.mcdonough@leclairryan.com 
 
 

In Stewart Title Guaranty Company v. Sterling Savings Bank, No. 
87087-0 (October 3, 2013), the Washington Supreme Court held 
than an insurer cannot maintain a malpractice action against the 
attorneys retained to defend its insured in a civil action because 
counsel for the insured does not owe a duty to the insurer. 
 
Stewart Title Guaranty Company (“Stewart Title”), a title insurer, 
retained the law firm of Witherspoon, Kelley, Davenport & Toole PS 
(“Witherspoon”) to represent its insured, Sterling Savings Bank, in 
connection with a lien priority action. The lien priority action was 
decided against Sterling Savings Bank. Stewart Title then brought a 
malpractice action against Witherspoon, alleging Witherspoon was 
negligent for failing to raise the defense of equitable subrogation on 
behalf of Sterling Savings Bank.  
 

Witherspoon filed a motion or summary judgment arguing Sterling 
Savings Bank – and not Stewart Title – was its client and, therefore, 
it owed no duty to Stewart Title.  Witherspoon argued in the alterna-

tive that even if Stewart Title could bring such a claim, it did not 
commit malpractice because the equitable subrogation theory would 
have been unsuccessful as a matter of law. The trial court ruled 
Witherspoon did owe a duty to Stewart Title because Stewart Title 
was an intended beneficiary of Witherspoon’s services. The trial 
court, however, concluded Witherspoon was not negligent be-
cause the equitable subrogation defense would have failed as a 
matter of law. 
 

On appeal, the Supreme Court of Washington affirmed the entry of 
summary judgment in Witherspoon’s favor, although on different 
grounds than the trial court. The Supreme Court rejected the trial 
court’s conclusion that Stewart Title was an intended  beneficiary of 
Witherspoon’s services and, thus, held Witherspoon owed no profes-
sional duty to Stewart. The Supreme Court recognized that the inter-
ests of Stewart Title and its insured were aligned, but ruled “[t]he 
alignment of interests is insufficient to find a duty running from 
Witherspoon to Stewart Title for purposes (cont. page 7) 
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No Duty to Insurer cont. 

The Supreme Court, DOMA and Same-Sex Spousal Benefits by Alison D. Hurt, Esq.                  
with Zachary W. Kewer, Summer Associate  

of a malpractice claim.” The Supreme Court stated the fact an    
insurer’s interests may be aligned in some respects with its insured’s 
interests does not by itself show the attorney or client intended the 
insurer to benefit from the attorney’s representation of the insured.  
The Supreme Court noted a contrary conclusion could make        
any third party payor an intended beneficiary of a legal services    
contract in violation of the Washington Rules of Professional Con-
duct, which state an attorney must not allow a third-party payor      
to direct or regulate the attorney’s professional judgment. 
 

The Supreme Court also rejected Stewart Title’s argument that Stew-
art Title was an intended beneficiary of Witherspoon’s services     
because Witherspoon had a duty to keep Stewart Title informed 
about the progress of the lien priority litigation.  The limited duty to 

inform a non-client third-party payor does not give rise to a broad 
duty of care that would support a malpractice action. 
 

Thus, while the court acknowledged that other jurisdictions, such as 
Arizona, California and Michigan, may permit insurers to bring mal-
practice claims against defense counsel, the Supreme Court of 
Washington concluded that such a claim is not cognizable under 
Washington law. 
 
Contact the author at matthew.o’leary@leclairryan.com. 
 
 

On June 26, 2013, the Supreme Court issued decisions in two 
landmark cases, finding Section 3 of the Defense of Marriage Act 
(“DOMA”) unconstitutional and paving the way for the resumption of 
same-sex marriage in California. The fallout of these rulings will have 
an instant and dramatic impact on employee benefit packages as 
they relate to same-sex couples. Due to the fact that the Supreme 
Court rulings will take immediate effect, employers should be devel-
oping plans for how to handle benefits for same-sex spouses based 
on the outcome of these cases. 
 

Previous State of the Law  
DOMA was enacted by Congress in 1996. At that time, no state 
had legalized same-sex marriage; however, a number of states 
seemed prepared to do so. States that did not want to legalize same-
sex marriage were concerned that they would have to legally recog-
nize out of state marriages under the Full Faith and Credit Clause of 
the Constitution. DOMA offered two main provisions in response to 
these concerns. First, Section 2 states, ‘‘No State…shall be required 
to give effect to any public act, record, or judicial proceeding of any 
other State…respecting a relationship between persons of the same-
sex that is treated as a marriage under the laws of such other 
State…, or a right or claim arising from such relationship.”  Section 
3 goes on to define marriage on the federal level as being “only a 
legal union between one man and one woman as husband and 
wife, and the word ‘spouse’ refers only to a person of the opposite 
sex who is a husband or a wife.’’ 
 

In the years following the enactment of DOMA, twelve states have 
legalized same-sex marriage. During that same period, thirty states 
have amended their state constitutions, prohibiting the recognition of 
same-sex marriage. An additional eight states have statutorily pro-
hibited such recognition. These laws and amendments have been 
nicknamed state “mini-DOMA’s.” 
 

Proposition 8 is California’s mini-DOMA amendment to its state consti-
tution. On November 4, 2008, Proposition 8 narrowly passed a state-
wide vote ending a four month period where same-sex marriages were 
legal in California. The amendment provided that “only a marriage 
between a man and a woman is valid or recognized in California.” 
 

Cases Decided by the Supreme Court  
In U.S. v. Windsor, the surviving spouse of a legally married same-
sex couple who had been together for 44 years challenged the con-
stitutionality of Section 3 of DOMA. Edith Windsor sued to recover 
over $350,000 in federal estate taxes she paid following the death 
of her spouse. Had she been married to an individual of the opposite 
sex, the federal government would not have required the payment of 
these taxes. Windsor argued that DOMA violated the Equal Protec-
tion Clause of the Fifth Amendment based on the fact that it recog-
nized marriages between individuals of the opposite sex and not 
between same-sex couples. The Obama administration expressly 
stated that it would not defend the constitutionality of DOMA.         
In   response, the Bipartisan Legal Advisory Group (“BLAG”) of the 
U.S. House of Representatives retained attorneys to defend DOMA’s 
constitutionality. After the Southern District of New York ruled in 
favor of Windsor, the Second Circuit affirmed, holding that Section 3 
of DOMA was an unconstitutional violation of the Equal Protection 
Clause because it did not substantially relate to an important govern-
ment interest. 
 

The Supreme Court heard oral arguments in Windsor on March 27 
of this year. On appeal, the Court focused on three issues while con-
sidering whether Section 3 of DOMA was unconstitutional. The first 
two issues were procedural, while the third was substantive. The 
Court determined whether it had jurisdiction to hear the case given 
that the Obama administration had stated that Section 3 of DOMA 
was unconstitutional. Second, the Court decided whether BLAG 
would have been injured and, therefore, had standing to defend the 
case if DOMA were to have been ruled unconstitutional. If the proce-
dural matters were resolved, the Court had to determine whether 
Section 3 of DOMA did in fact violate the Equal Protection Clause as 
held by the Second Circuit.   
 

Hollingsworth v. Perry was filed on behalf of two same-sex couples 
who were denied the ability to marry after Proposition 8 passed in 
November of 2008. This case was initially filed against California’s 
Governor and Attorney General; (cont. page 8)     
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however, both declined to defend the constitutionality of Proposition 
8. Instead, ProtectMarriage.com, the original proponents of Proposi-
tion 8, intervened to defend the case.  In February of 2012, the 
Ninth Circuit held that California had no legitimate interest in 
amending the state constitution to remove same-sex couples’ right to 
marry. 
 

One day prior to hearing the Windsor case, the Supreme Court 
heard oral arguments in Hollingsworth. Here again the Court was 
asked to resolve both a procedural and a substantive issue. First, as 
in Windsor, the Court had to decide whether ProtectMarriage.com 
had any standing to defend the case. Second, provided the proce-
dural matter was resolved, the Court had to determine whether 
Proposition 8 was an unconstitutional violation of the Equal Protec-
tion Clause. 
 

Rulings and Their Effect on Employee Benefit Plans  
Ultimately, the Court held that Section 3 of DOMA was unconstitu-
tional while finding that the proponents of Proposition 8 did not have 
legal standing to defend it. The aggregation of these decisions will 
dramatically affect the landscape of employee benefit obligations as 
they pertain to spousal and even child benefits. While these rulings 
will have the effect of extending numerous benefits to same-sex 
spouses at the federal level, they will also likely create a state of 
chaos for employers attempting to determine what obligations they 
owe employees’ same-sex spouses. 
 

First, the Court simply declined to rule on the substantive issues   
contained in the Hollingsworth case. With the presence of proce-
dural questions regarding proper jurisdiction and standing, the Court 
punted the substantive issue, overturning the case on procedural 
grounds. This ruling cleared the way for the resumption of gay      
marriage in California while avoiding the substantive issue of consti-
tutionality.  
 

The Supreme Court did rule on the substantive issue in Windsor, 
finding Section 3 of DOMA unconstitutional. In doing so, the court 
recognized that its ruling has wide reaching affects, as DOMA was 
applicable to over 1,000 federal laws and regulations. A portion of 
those laws police federally mandated employee benefits. Generally 
speaking, by ruling that Section 3 of DOMA was unconstitutional, 
the Court has stated that all federally mandated benefits that are 
currently extended to opposite-sex spouses will be immediately ex-
tended to same-sex spouses. However, the consequences of this 
ruling are not nearly so simple. Some of the major benefits that are 
at issue include: 
 

The right to take leave under the Family and Medical Leave Act 
(FMLA) to care for a same-sex spouse; 

Coverage to same-sex spouses under the Consolidated Omnibus 
Budget Reconciliation Act (COBRA); 

Enrollment rights under Health Insurance Portability and Account-
ability Act (HIPAA); 

Joint and survivor annuities to same-sex spouses in defined benefit 
pension plans; 

Federal income tax treatment of health coverage for an employee’s 
same-sex spouse; 

Beneficiary designations under 401(k) plans; 
More favorable tax status for same-sex couples’ children and step 

children; and 
Hardship distributions under the Pension Protection Act of 2006. 
 

These federal benefits are now owed to employees who work and 
live in the twelve states that legally recognize and allow same-sex 
marriages. Employers in these jurisdictions should review and 
amend their benefit plans to come into compliance with the man-
dates of the federal law. The Windsor ruling will make thing easier 
for these employers in the long run, once the initial updates to their 
plans are completed, by letting them treat all married employees in 
these states the same way for benefit purposes. 
 

Though the Court’s ruling has simplified things for employers operat-
ing solely in the twelve states that have legalized same-sex marriage, 
it simultaneously has created numerous questions and complexities 
for employers throughout the rest of the country. First, it is unclear 
how an employer should handle an employee who was married in a 
jurisdiction that recognizes same-sex marriages but lives and works 
in a state that does not. Due to the fact that Section 2 of DOMA was 
not challenged in the Windsor case, states where laws or amend-
ments have been passed strictly defining marriage as a union      
between a man and a woman will still not be required to recognize 
same-sex marriages entered into in states where such marriages 
have been legalized. This will lead to situations where couples who 
are legally married in one state move to a state with a valid mini-
DOMA law and are no longer recognized as being married. It is    
unclear what effect this will have on employee benefit plans. If these 
individuals are not recognized as being married at the state level,     
it seems plausible they will not be recognized as legally married at 
a federal level. This could mean that same-sex spouses, who are 
legally married in one state, could potentially not be entitled to 
mandated federal or state spousal benefits as a result of living in a 
state with a mini-DOMA law. The other possibility is that the fed-
eral government would recognize these individuals as legally married 
while the mini-DOMA state would not. This would result in inconsis-
tencies and confusion throughout the federal and state systems   
regarding what individuals are and are not entitled to federal and 
state mandated benefits. 
 

Second, more confusion will arise for employers who operate across 
state lines. The Court’s ruling in Windsor does not state that same-
sex marriage is a constitutional right, and, as previously, mentioned 
the mini-DOMA laws of thirty eight states are still valid. As a result, 
large multistate employers will need to determine what benefits are 
owed to employees in different jurisdictions. This will create a web of 
complexity for multistate employers, which will likely result in incon-
sistencies in employee benefit plans across companies based on the 
different laws of the locations in which they operate. It is unclear 
whether employers should or will use a single standard for their 
plans across all states in which they conduct business. It is also 
unclear whether federal law now deems it discriminatory to adminis-
ter a plan recognizing same-sex spouses residing in one state but not 
in a state which does not recognize such unions. (cont. page 9) 
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Third, there is the issue of retroactivity. It is unclear whether plans 
should be administered prospectively from the date of the decision 
or whether must they be applied retroactively. By holding Section 3 
of DOMA unconstitutional, the Supreme Court has essentially said 
that DOMA should never have been in effect. Though the Court did 
not speak on the issue of retroactivity directly, the ruling may have 
the effect of exposing employers and the government to retroactive 
benefit claims. Things like tax refunds on employer and employee 
payroll taxes that were paid on imputed income from health benefits       
received by same-sex spouses or death benefits provided by pension 
plans could be sought retroactively by same-sex couples. 
 

There is an additional lack of clarity with regard to whether employ-
ers are going to be granted a grace period to make corrections to 
their plans in order come into compliance with the changing laws. 
What is clear is that the holdings in these cases will require addi-
tional   clarification from the courts and federal and state agencies. 
 

Employers still have some flexibility in deciding whether to offer cer-
tain non-mandated benefits to same-sex spouses. An example 
would be an employer’s ability to determine what benefits are of-
fered in a group health plan. Because of this flexibility, employers 

should also be considering the liability exposure created by granting 
benefits to opposite-sex spouses and then denying those benefits to 
same-sex spouse, especially now that the federal government does 
not distinguish between the two. Though it is unclear whether the 
rulings in these cases will result in employers being subject to federal 
mandates in certain states, treating same-sex and opposite-sex cou-
ples differently could make employers vulnerable to discriminations 
suits.   
 

Employers should review their benefit plans to determine whether 
their current plans will require amendments to affect change to fed-
erally mandated benefits to same-sex spouses. Prior to the issuance 
of any additional guidance from the courts, or federal or state agen-
cies, employers are free to make decisions about how to proceed on 
the multitude of unanswered issues. Ideally, employers should 
choose a reasonable course of action and adhere to it, communicat-
ing their decisions amongst their workforces in an effort to avoid 
confusion and future litigation. 
 

Contact the author at alison.hurt@leclairryan.com. 

Oct. 1, 2013—Reminder on ACA Open Enrollment by James P. Anelli, Esq. 

(This article is a reminder for employers who may still need to send 
ACA coverage notices to their employees or opted to not provide 
one.) A fundamental feature of the Patient Protection and Affordable 
Care Act (“ACA” or “Act”) is the introduction of health care ex-
changes, or marketplaces, where individuals and small businesses 
may purchase “affordable” and qualified health benefit plans. With 
the onset of fall, employers must mark one important date on their 
calendars to ensure compliance with the ACA: October 1, 2013. 
This date marks the first day of open enrollment for both the individ-
ual Health Insurance Marketplace (“Marketplace”); the Small Busi-
ness Health Options Program (“SHOP”); and the deadline for cov-
ered employers to provide notices to their employees about the mar-
ketplaces and their coverage options. 
 

Open Enrollment Begins 
Open enrollment for the Marketplace and the SHOP began on Octo-
ber 1, 2013. In September 2013, the U.S. Department of Health 
and Human Services announced that individuals can now create 
personal accounts on the Healthcare.gov website to begin the enroll-
ment process, although applications for the Marketplace will not be 
available until open enrollment actually begins. The site provides a 
checklist for individuals to gather information to prepare for their 
applications, including the Employer Coverage form to collect infor-
mation about their employers and any employer-provided health 
coverage available to the individual. Employers may be asked by 
their employees to complete the one-page form or to provide infor-
mation necessary for the employee to complete the form, including 
whether the employee is eligible for coverage from the employer, 
whether spouses or dependents are also eligible, and details regard-
ing the current plan. The Employer “Coverage Tool” mirrors some of 
the information an employer must provide in the new mandated 
notices to employees (discussed below); therefore, early compliance 

with the notice requirement will reduce or eliminate the number of indi-
vidual requests for information from employees around October 1. 
 
The Department of Health and Human Services also recently an-
nounced the launch of a call center to serve small businesses inter-
ested in the SHOP. Under the ACA, employers with less than 50 
full-time and full-time equivalent employees may use the SHOP to 
compare rates, coverage, and quality of health insurance plans to 
determine the best solution for their businesses and employees. 
Small employers are not required to provide insurance to their em-
ployees, nor are they subject to the shared responsibility payments 
applicable to large employers, but small businesses may elect to 
offer coverage to their employees through the SHOP. The SHOP Call 
Center is a new resource to help small businesses obtain information 
to make the best decisions for their employees. The Call Center is 
currently open on weekdays from 9 a.m. to 5 p.m. EST, with hours 
expanding after open enrollment begins on October 1. 
 
Notice of Coverage Options 
To facilitate the launch of the health insurance marketplaces, the 
ACA adds a new provision to the Fair Labor Standards Act (“FLSA”) 
requiring employers to give notice to employees of the coverage op-
tions available to them through the Marketplace. The deadline for 
providing the notice was originally March 1, 2013; however, the 
U.S. Department of Labor extended the deadline due to delays in 
establishing the Marketplace. Now employers must provide the no-
tice to all current employees no later than October 1, 2013, the date 
open enrollment begins for the insurance exchanges. Employees 
hired after October 1, 2013 must also receive the notice at the time 
of hiring, although in 2014 the notice will be considered timely if 
provided within fourteen days of hiring. 
(cont. page 2)  
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All employers subject to the FLSA are required to provide a notice      
to each of their employees, regardless of status (full-time or part-
time) or eligibility to enroll in a group health plan. The notice must 
be provided automatically, free of charge, in writing, and in a man-
ner calculated to be understood by the average employee. (It is 
strongly suggested that a Spanish version of the notice may be ap-
propriate in some workplaces.) The notice may be delivered by first-
class mail or electronically in accordance with the Department of 
Labor’s electronic disclosure safe harbor regulations. 
 

The Department of Labor recently issued two model employee   
notices, one for employers that do not offer a health plan and one for 
employers that do offer a health plan to some or all of their employ-
ees. Every notice must contain the following information: 
 

 Inform the employee of the existence of the new Marketplace; 
 Contact information and a description of the services offered       

by the Marketplace; 
 A statement that the employee may be eligible to receive              

a  premium tax credit if the employee purchases a qualified 
plan through the Marketplace; and 

 A statement that, if the employee purchases a qualified health 
plan through the Marketplace, the employee may lose the         
employer’s contribution to any health benefit plan offered by        
the employer, and that all or a portion of the contribution may 
be excluded from income for federal tax purposes. 

 

The model notices also contain an explanation that the employee 
will not be eligible for a tax credit through the Marketplace if the 
employer offers the employee a plan that meets the affordability and 

“minimum value” standards of the ACA, but the employee may be 
eligible for the tax credit if the employer does not offer a health care 
plan or if the plan offered does not satisfy these ACA requirements. 
The model notice for employers who do not offer employees a health 
care plan contains all of the above information, as well as informa-
tion about the employer that the employee must supply on his or her      
application for coverage in the Marketplace. 
 
The model notice for employers who do offer health coverage to 
some or all of their employees contains all of the information above, 
plus basic information about the health plan offered by the em-
ployer. The employer should indicate which types of employees are 
eligible for coverage, whether dependents are covered, and whether 
the plan meets the minimum value and affordability standards, 
based on employee wages. The model notice also includes an   
optional section that mirrors part of the Employer Coverage Tool 
form, which an individual will use to complete an application for the 
Marketplace, should he or she choose to investigate coverage 
through the Marketplace. 
 

Every employer should prepare to distribute information to its em-
ployees regarding their coverage options. If you need any assistance 
in this area, LeClairRyan has an Affordable Care Act team that can 
provide assistance in this highly technical area.    
 
Contact the author at james.anelli@leclairryan.com. 
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