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PRELIMINARY STATEMENT 

This Memorandum of Law is submitted in opposition to Defendants’ Cross-Motion 

for an Order granting Summary Judgment seeking an order that VTL §388 should be found 

unconstitutional.  As stated below and in the Affirmation of Kenneth S. Fink in opposition to 

said Cross-Motion, VTL §388 has repeatedly been held to be constitutional and the Cross-

Motion should be denied in its entirety. 

 

DEFENDANTS CAB EAST AND JAGUAR CREDIT CORPORATION 

ARE VICARIOUSLY LIABLE UNDER VTL § 388 

 

  VTL §388 imposes vicarious liability on lessors of automobiles.  Accordingly, the law 

is clearly on Plaintiff’s side.  Moreover, the facts herein favor Plaintiff, as well.  As the old law 

school adage goes, “When the law isn’t on your side, argue the facts.  When the facts aren’t on 

your side, argue the law.  And, when neither the law nor the facts are on your side, bang on your 

desk!”  In the instant case, rather than banging on the proverbial desk, Defendant CAB EAST 

LLC and JAGUAR CREDIT CORPORATION’s counsel has chosen to challenge the well 

established constitutionality of VTL §388.
1
 

                     

1 One might ask why The Safe, Accountable, Flexible, Efficient Transportation Equity Act: A Legacy for Users 

(Transportation Equity Act of 2005) (49 USC § 30106), signed into law by President Bush on August 10, 2005, 

which attempts to preempt Vehicle and Traffic Law §388, is not applicable herein.  The answer is clear and twofold.  

First, that act only applies to actions and accidents brought and occurring after August 10, 2005.  The accident 

occurred and the instant litigation began prior to that date.  Secondly, there is already caselaw, from the courts of this 

state holding that The Federal Transportation Act “that Vehicle and Traffic Law § 388 is a legislative act within the 

New York State Legislature's inherent authority pursuant to the United States Constitution Tenth Amendment, and 

that 49 USC § 30106 is an unconstitutional exercise of congressional authority under the Commerce Clause (US 

Const, art I, § 8 [3]). The issue of supremacy of congressional legislation over New York State law is not one to be 

simply assumed, for Congress has only those powers to legislate that are conferred on it by the United States 

Constitution. The substantive law of torts is not to be faintly acquiesced to legislation by Congress, particularly when 

there is no preponderance of constitutional authority to support such a conclusion. While the court's decision is 

strictly limited to the facts of this case, this court cannot wholly exempt a corporate class of tortfeasor from liability 

to otherwise innocent men, women and children, who seek recompense in the courts of the State of New York when 
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Defendant DONNA A. DASHOSH admits that she operated the Jaguar, a leased 

vehicle, on the day she hit Plaintiff ADRIANA MELNICHENKO.  Defendant DASHOSH 

was the lessee of the car, but title ownership remained with the lessors --- the movants 

herein, Defendants CAB EAST LLC and JAGUAR CREDIT CORPORATION.  Defendants’ 

cross-motion challenges the constitutionality and applicability of §388 of the New York State 

Vehicle & Traffic Law.  These questions, however, have been answered repeatedly by the 

Courts of this state. 

Defendants CAB EAST LLC and JAGUAR CREDIT CORPORATION, as well as 

other long-term lessors, have, for many years, challenged the constitutionality of §388 of the 

Vehicle & Traffic Law as it applies to automobile leasing companies.  See Taughrin v. 

Rodriguez and Ford Motor Credit Company, 254 A.D.2d 735, 677 N.Y.S. 2d 861 (4
th
 Dept. 

1998).  The leasing companies have repeatedly lost such challenges.  In fact, counsel for the 

movants herein concedes in his motion papers that his firm presented “arguments similar to 

those presented … [that] were rejected previously by the Appellate Division”.  Chilberg v. 

Chilberg, 13 A.D.3d 1089, 788 N.Y.S.2d 533 (4
th
 Dept. 2004).  The leasing issue herein is 

virtually identical to those of Chilberg. 

Automobile leasing companies have long lobbied members of the New York State 

Legislature to enact legislation which would insulate automobile leasing companies from 

liability under §388 of the Vehicle and Traffic Law and end “vicarious liability” for leasing 

companies.  The State Legislature has refused to do so.  It remains clear that the present state 

of the law results in Defendants CAB EAST LLC and JAGUAR CREDIT CORPORATION 

                                                             

they become sick, seriously injured, permanently maimed or even killed, directly as a result of a dangerous 

instrumentality owned by that corporate class of tortfeasor who is doing business **11 in the State of New York and 

subject to the laws of the State of New York, unless otherwise directed by the New York State Legislature.” Graham 

v. Dunkley,13 Misc.3d 790, 827 N.Y.S.2d 513, (Queens Supreme, 2006). 
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being vicariously liable for the actions of their lessee, Defendant DONNA A. DASHOSH, 

because of her negligent operation of the Jaguar when she violently struck Plaintiff, a 

pedestrian who was on the sidewalk. 

As set forth in Plaintiff’s Memorandum of Law, the constitutional arguments of 

defense counsel herein have been consistently rejected by the Appellate Divisions, the New 

York State Court of Appeals, as well as by the Federal District Courts and the Second Circuit 

Court of Appeals. 

For instance, the United States Court of Appeals for the Second Circuit, applying 

New York law, held  that a lessor of a vehicle is liable as an “owner” under § 388 of the 

Vehicle and Traffic Law, consistent with the well-established rule in New York State.  See 

Murdza v. D.L. Peterson Trust, 99 N.Y.2d 375, 386 N.E.2d 440 (2
nd
 Circuit [N.Y.] 2003). In 

Murdza, the Second Circuit certified two questions to the New York State Court of Appeals. 

 The Court of Appeals (New York) in answering the certified questions posed to it by the 

Second Circuit reiterated the well-established principle that: 

Vehicle and Traffic Law § 388(1) makes every owner of a vehicle 

liable for injuries resulting from negligence 'in the use or operation of 

such vehicle . . . by any person using or operating the same with the 

permission, expressed or implied, of such owner.'  The statute altered 

the common law rule that a vehicle owner could only be held liable 

for the negligence of a permissive driver under agency or respondeat 

superior theories (see Morris v. Snappy Car Rental, Inc., 84 N.Y.2d 

21, 27 [1994]).  

 

Public policy concerns surrounding the enactment of § 388 have long 

informed its application.  We have acknowledged that this section 

'expresses the policy that one injured by the negligent operation of a 

motor vehicle should have recourse to a financially responsible 

defendant' (Continental Auto Lease Corp. v. Campbell, 19 N.Y.2d 

350, 352 [1967]). 

 

The same result was reached in Deaner v. Solomon, 2003 WL 1565949 (S.D.N.Y).  
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             The  Court of Appeals has long held that automobile leasing companies such 

as Defendants herein are indeed “owners” of the vehicles for purposes of vicarious liability 

under §388 of the Vehicle and Traffic Law.  This section has been held to be constitutional.  

This section has not been held to violate the due process clause of the United States 

Constitution.  In short, the statute is in accord with both Federal principles and New York 

State Law and was properly enforced by the Court below.  See Morris v. Snappy Car Rental, 

Inc., 84 N.Y.2d 21, 614 N.Y.S.2d 362 (Court of Appeals, 1994); Hardeman v. Mendon 

Leasing Corp., 58 N.Y.2d 892, 460 N.Y.S.2d 499 (Court of Appeals, 1983); Sullivan v. 

Spandau, 186 A.D.2d 641, 589 N.Y.S.2d 49 (2
nd
 Dept 1992); Auslander v. Khattab, 122 

F.R.D. 148 (U.S.D.C. - S.D. 1988). 

While the specific facts of the instant case may be attractive to the Defendants CAB 

EAST LLC and JAGUAR CREDIT CORPORATION as a stage for the “vicarious liability 

battle”, the result is the same.  The Defendants knew what the law of New York was when 

they chose to enter the New York market.  The Defendants leased this vehicle to Defendant 

DONNA A. DASHOSH with full knowledge of New York’s law with regard to lessors such 

as themselves.  They are vicariously liable for her negligent use and operation of the Jaguar, 

and therefore, they are responsible for the life altering injuries sustained by Plaintiff 

ADRIANA MELNICHENKO in this accident caused by Defendant DONNA A. DOSOSH. 

Dated: New York, New York 

March 12, 2007 

 

CHERIFF & FINK, P.C. 

 

 

  

By: Kenneth S. Fink 

Attorneys for Plaintiff  

ADRIANA MELNICHENKO 
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2 Rector Street – Suite 2104 

New York, New York 10006-1893 

(212) 285-4100 

 

 

To: McCABE, COLLINS, McGEOUGH & FOWLER, LLP 

Attorneys for Defendant 

DONNA DASHOSH 

346 Westbury Avenue 

P.O. Box 9000 

Carle Place, New York 11514-9000 

516-741-6266 

File No.: 05-IN-420 JJC 

 

PHILLIPS LYTLE LLP 

Attorneys for Defendants 

CAB EAST, LLC & JAGUAR CREDIT CORPORATION     

3400 HSBC Center 

Buffalo, NY 14203-2887  

 

LOUIS GRANDELLI, P.C. 

Attorneys for Third Party Defendant 

RICHARD MOGHAB 

90 Broad Street 

15
th
 Floor 

New York, New York 10004 
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