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You are a General Partner and 
intend to organize a golfing weekend 
for prospective business associates at a 
5 star hotel. The business associates are 
important foreign government officials 
about to make a crucial decision on 
the provision of investment. 

How will the Bribery Act 2010  
(the “Act”), which is due to come 
into force later this year, impact upon 
how you conduct business? 

The recent furore surrounding the 
Act has centred on corporate hospitality. 
Broadly, the Act will prohibit the giving 
of advantages (in the public official and 
commercial context) in order to persuade 
recipients to act improperly. The Act will 
also prohibit the giving of advantages 
to influence foreign public officials to 
retain or obtain business. The latter 
offence is likely to lead to difficulties as 
it clearly goes to the heart of corporate 
hospitality. It would not be inconceivable 
for a jury to conclude in the example 
cited above that the golfing event was 
intended to influence the foreign public 
officials in order to gain business. 
The message from the government 
is that proportionate and reasonable 
expenditure will not lead to prosecution. 
However, what is proportionate and 
reasonable expenditure? What might be 
regarded as “overly lavish” depends upon 
the nature of what is being offered and 
to whom. Until the Attorney General’s 
guidance on the Act is published, 
businesses have to re-examine their 
approach to corporate hospitality.

Another significant area of risk 
for businesses will be the new 
“corporate offence”. Under the Act, 
businesses incorporated in the 
UK and those carrying on business 
in the UK will be guilty if they fail 
to prevent bribery committed by 
persons performing services for or on 
their behalf. In a private equity context, 
a General Partner could find itself liable 
for the actions of its advisors, associates 
involved in raising capital, or portfolio 
companies operating anywhere in the 
world, even if it had no knowledge of or  
involvement in the bribe. For example, 
if a portfolio company hosted such the 
event above and gained business as a 
result, the General Partner and, potentially, 
the fund vehicle could face liability for 
failing  to prevent the bribery occurring. 

A defence will only exist where there are 
“adequate procedures” in place to prevent 
bribery. The government is soon to publish 
guidance on what constitutes “adequate 
procedures”. Unfortunately, the guidance 
is likely to be of such a high level that it 
will leave several unanswered questions. 

Whilst the publication of guidance and 
the introduction of the Act have been 
delayed, it is unlikely that the delay 
will result in changes of significance. 
Accordingly, all businesses ought to be 
fully prepared for the increased risks and 
responsibilities that they will face under the 
new regime and take the following steps to 
ensure compliance:
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Assess and mitigate where your operational risks ■■

are highest

Set up and maintain a robust anti-corruption programme:■■  
Ensure that your business has transparent internal procedures 
which are supervised and regularly reviewed. 

Review corporate hospitality policies:■■  Ensure that they include 
limitations and restrictions on the value and timing of hospitality 
as well as procedures for approval and documenting the 
provision of hospitality. Public officials should be treated 
with more caution. 

Conduct due diligence and monitoring of third party ■■

relationships: Review all existing relationships with third 
parties in order to deal with anti-corruption issues. For future 
relationships, create rigorous diligence processes. 

Training and education:■■  Provide training to all your employees 
and “associated persons”, both in the UK and abroad. 


