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United States District Court 

for the 

_______ District of _______ 

 

 

In re Application of Mrs. Alima Alnair 

for an Order to Take Discovery from Ms. 

Abra Nihal for Use in Foreign 

Proceedings under 28 U.S.C. § 1782. 

 

) 

) 

) 

) 

 

 

 

 

Misc. No. ___________ 

 

MEMORANDUM OF LAW IN SUPPORT OF APPLICATION FOR AN ORDER TO 

TAKE DISCOVERY PURSUANT TO 28 U.S.C. §1782  

 

I. LEGAL AND FACTUAL BACKGROUND. 

A. Legal Background 

1. 28 U.S.C. § 1782 authorizes United States District Courts upon the application of an 

interested person to order a person residing in their districts to give testimony or 

produce documents for use in foreign tribunals, in its entirety providing that: 

 

(a) The district court of the district in which a person resides or is found may 

order him to give his testimony or statement or to produce a document or 

other thing for use in a proceeding in a foreign or international tribunal, 

including criminal investigations conducted before formal accusation. The 

order may be made pursuant to a letter rogatory issued, or request made, by 

a foreign or international tribunal or upon the application of any interested 

person and may direct that the testimony or statement be given, or the 

document or other thing be produced, before a person appointed by the 

court. By virtue of his appointment, the person appointed has power to 

administer any necessary oath and take the testimony or statement. The order 

may prescribe the practice and procedure, which may be in whole or part the 

practice and procedure of the foreign country or the international tribunal, 

for taking the testimony or statement or producing the document or other 

thing. To the extent that the order does not prescribe otherwise, the testimony 
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or statement shall be taken, and the document or other thing produced, in 

accordance with the Federal Rules of Civil Procedure. 

 

A person may not be compelled to give his testimony or statement or to 

produce a document or other thing in violation of any legally applicable 

privilege. 

 

(b) This chapter does not preclude a person within the United States from 

voluntarily giving his testimony or statement, or producing a document or 

other thing, for use in a proceeding in a foreign or international tribunal 

before any person and in any manner acceptable to him. 

 

2. The fundamental purpose of Section 1782 is to provide a procedure whereby a 

qualified applicant may obtain federal-court assistance in gathering evidence for use 

in foreign tribunals. Intel Corporation v. Advanced Micro Devices, Inc., 542 U.S. 

241, 247-50, 124 S. Ct. 2466, 2473-74 (2004) (discussion of legislative history of 

Section 1782). A prima facie showing satisfying the requisite provisions of Section 

1782 is made when (1) the application is submitted by a foreign or international 

tribunal or any interested person, (2) the evidence obtained is for use in a proceeding 

in a foreign or international tribunal, and (3) the person or entity from whom the 

discovery is sought is a resident of or is found in the district in which the application 

is filed. In re Bayer AG, 146 F.3d 188, 193 (3d Cir. 1998); see also In re Esses, 101 

F.3d 873, 875 (2d Cir. 1996). 

 

B. Factual Background 

 

3. With regard to the present application, Mrs. Alima Alnair (“Applicant”) requests the 

Court to order a person residing in the _________ District of __________, namely 

Ms. Abra Nihal (“Respondent”) residing at ADDRESS, to produce documents to the 

undersigned attorney pursuant to a subpoena duces tecum (attached to the Proposed 

Order as Exhibit A) for use in two proceedings pending before a foreign tribunal.  
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4. The relevant proceedings are two actions commenced in the Canton of Vaud, 

Switzerland before the Justices de Paix, Tribunal Cantonal de Lausanne by 

Respondent and others to oppose the Last Will and Testament (“Will”) of Alim 

Abdullahi Nihal (“Decedent”), and to oppose the jurisdiction of the judicial 

authorities of the Canton of Vaud and Switzerland to probate the Will. Applicant is 

Decedent’s widow and a named beneficiary under the Will. She is also a party to the 

two actions pending in the Canton of Vaud, Switzerland (“Swiss Actions”). 

 

5. In view of the facts presented above, the elements of Section 1782 are satisfied. 

Applicant is (1) an interested person within the meaning of the statute, (2) 

Respondent resides within the _______ District of _______ and can be found herein, 

and (3) Respondent will be able to provide materially relevant documents and other 

evidence for use by the Applicant in the Swiss Actions. 

 

6. The materially relevant documents are described in the subpoena duces tecum 

attached to the Proposed Order. These documents are materially relevant in light of 

the following facts: 

 

a. Article 7 of the Will (attached hereto as Appendix __) provides that should 

Respondent and her sister, Layla Nihal, contest the Will or try to impeded its 

execution, then their share of the assets of the Decedent’s Estate shall be 

reduced to the legal minimum under Swiss law, with the difference to 

supplement Applicant’s share of the Decedent’s Estate.  

 

b. Respondent and her sister have contested the Will in the Swiss Actions, also 

attempting to impede the Will’s execution in Switzerland. Moreover, because 

many of the Decedent’s assets are located in the Kingdom of Saudi Arabia, 

Respondent and others have commenced an action there to obtain possession 

of these assets through intestate succession under Sharia law.  
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c. According to an accounting of Decedent’s assets as of 12 February 2009 

prepared by Respondent’s Swiss counsel (document attached as Appendix _), 

the Decedent owned several companies, investment interests, bank accounts 

and land. In addition, Decedent established two discretionary trusts, one in 

Jersey (U.K.) called the Big Trust, and one in the British Virgin Islands 

(Tortola) called the Little Trust. The accounting further shows that some 

distributions of these assets have been made by their current holders outside 

of the Decedent’s Estate and in violation of his Will, thereby prejudicing 

Applicant’s interests asserted in the Swiss Actions. 

 

d. During his lifetime, Decedent made several generous gifts to Respondent and 

her sister that are described in a document handwritten by Mr. Denny Frey, a 

confidant of the Decedent and manager of his personal financial affairs. A 

copy of this document is attached hereto as Appendix ___, and it describes a 

gift of approximately $700,000 that Decedent made to Respondent. 

 

7. Should Applicant prevail in the Swiss Actions, the judicial authorities of the Canton 

of Vaud will commence probate proceedings according to the provisions of the Will, 

pursuant to which the documents requested by Applicant are materially relevant as 

demonstrated by the facts presented above.  

 

8. Currently there are no procedures available to Applicant or her counsel within the 

context of the Swiss Actions whereby she can discover the requested documents. 

However, Swiss law neither prohibits the present Application nor the Applicant’s 

discovery of the requested documents.  

 

9. Respondent’s counsel within the Swiss Actions have asked for and received 8 

continuances, thereby delaying the litigation while commencing still more actions in 

the Kingdom of Saudi Arabia and elsewhere to prejudice Applicant’s legal interests 

asserted in the Swiss Actions. Finally, Respondent’s Swiss counsel have rejected or 

ignored Applicant’s repeated requests for informal discovery of the documents 
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requested by Applicant herein, preferring instead to keep Applicant in a position of 

ignorance while putting undue pressure on her to settle all pending litigation.  

 

II. ANALYSIS AND ARGUMENT 

 

10. As demonstrated above, the present application meets the prima facie requirements 

of Section 1782. In addition, the materiality and relevance of the requested 

documents were established in view of the facts presented above and the terms of the 

Will. Therefore, the issue becomes whether the Court should grant the present 

application pursuant to its discretion to do so.  

 

11. Congress and case law have given federal district courts broad discretion over the 

issuance of discovery rules, which discretion applies by extension to the 

determination of Section § 1782 applications. In re Schmitz, 259 F.Supp. 2d 294, 297 

(S.D.N.Y. 2003). District courts should exercise their discretion to promote the twin 

goals of Section 1782, which are to (1) provide an efficient means of assistance to 

participants in international litigation, and (2) encourage foreign courts by example 

to provide comparable assistance to U.S. courts. Id. at 297.  

 

12. Binding precedent further guides district courts in determining Section 1782 

applications. In Intel, the Supreme Court stated the four factors that a federal district 

court should or may consider in determining a Section 1782 application, namely: 

 

a. Whether the person from whom discovery is sought is a participant in the 

foreign proceeding. Intel v. AMD, 542 U.S. at 245, 124 S.Ct. at 2483. 

 

b. The nature of the foreign tribunal, the character of the foreign proceedings, 

and the receptivity of the foreign government or the court or agency abroad to 

U.S. federal court judicial assistance. Id. 
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c. Whether the Section 1782 request conceals an attempt to circumvent foreign 

proof-gathering restrictions or other public policy concerns of a foreign 

country or the U.S.A. Id. 

 

d. Whether the requests are unduly intrusive or burdensome, in which case the 

requests may be rejected in part or trimmed. Id. 

 

13. Courts have generally rejected arguments offered by parties in opposition to Section 

1782 applications asserting that the statute limits judicial discretion beyond 

consideration of the factors stated in Intel.
1
 The case law following from these 

rejected arguments has established the following precedents: 

 

a. A foreign litigant is not required to first seek the discovery requested in her 

Section 1782 application from her local court or within the foreign 

proceeding prior to making a Section 1782 application. Malev Hungarian 

Airlines v. United Techs. Int’l Inc., 964 F.2d 97, 100 (2d Cir. 1992). 

 

b. The foreign proceeding for which the discovery is sought is not required to be 

pending or imminent at the time the Section 1782 application is made. Intel v. 

AMD, 542 U.S. at 247, 124 S.Ct at 2480. Rather, the foreign proceeding need 

only be “within reasonable contemplation.” Id. 

 

c. The foreign country in which the discovery material is to be used is not 

required to provide reciprocal discovery procedures for use by U.S. litigants. 

John Deere Ltd. v. Sperry Corp., 754 F.2d 132, 137 (3d Cir. 1985). 

 

d. The materials sought in discovery are not required to be admissible in the 

foreign proceeding. Id. at 136-37.  

 

                                                 
1
 John Fellas and David Zaslowsky, Obtaining Evidence Located in the U.S. for Use in Foreign Litigation: 28 

U.S.C. § 1782, 756 PLI/Lit 123, 143 (March 2007). 
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14. Moreover, Section 1782 does not require that the relevant foreign proceedings offer 

the same opportunities or procedures for discovery to the applicant because foreign 

tribunals are not likely to perceive Section 1782 discovery as a violation of their 

sovereignty or control of their own adjudicative processes. See e.g. South Carolina 

Ins. Co. v. Assurantie Maatschappij “de Zeven Provincien” NV, [1986] 3 ALL ER 

487, 492-97 (HL).  

 

15. In view of the authority described above, the Court should exercise its discretion in 

favor of granting the present Application. Further argument motivates this 

conclusion.  

 

16. First, granting the application would provide Applicant vitally necessary assistance 

in the Swiss Actions while encouraging Swiss courts by example to do the same 

(regardless of whether they are in fact so encouraged), thereby promoting the 

legislative policy goals of Section 1782. 

 

17. Second, Respondent is a party to the Swiss Actions who has delayed the same to 

commence further actions in Saudi Arabia and elsewhere to prejudice Applicant’s 

rights asserted in the Swiss Actions. Moreover, Respondent’s Swiss counsel have 

rejected or ignored Applicant’s repeated requests for informal discovery of the 

documents requested by Applicant herein, preferring instead to keep Applicant in a 

position of ignorance while putting undue pressure on her to settle all pending 

litigation. Through this pattern of ruthless and dilatory behavior, Respondent has 

demonstrated that the present application will not put her at a disadvantage in the 

Swiss Actions.  

 

18. Third, the character of the Swiss Actions is one that would benefit from the 

discovery of the requested materials because the tribunal ultimately charged with 

probating the Decedent’s Estate will best serve the interests of justice when provided 

with evidence establishing the identity, location, condition, possession and 

transferability of the assets of the Decedent’s Estate.  
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19. Fourth, the present application does not circumvent Swiss proof-gathering 

restrictions or other public policy concerns of Switzerland or the U.S.A. The Swiss 

Actions, Swiss tribunals and Swiss law are neutral to the present application because 

they neither offer the opportunity to pursue the discovery of the requested documents 

nor prohibit it. Due to this neutrality, the present application does not offend Swiss 

sovereignty or the Swiss tribunals’ control over their own proceedings. 

 

20. Fifth, the document production requests made pursuant to the present application are 

not unduly intrusive or burdensome on Respondent, who is an attorney at law 

licensed to practice in the state of ___________, because they request primarily 

financial documents that a person educated in the law should know to keep safe, 

organized and readily accessible.  

 

21. Finally, the Federal Rules of Civil Procedure and Local Rules applicable to this 

Court provide Respondent ample opportunity to quash the subpoena duces tecum 

submitted herewith should the Court grant the present application and authorize the 

undersigned counsel to issue it. 

 

III. CONCLUSION 

 

22. For the foregoing reasons, Applicant requests that the Court enter an order pursuant 

to 28 U.S.C. § 1782 permitting the issuance and service of a subpoena duces tecum 

on the Respondent. 

 

s/s 


