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Part Two: Email Users Beware—Limit the Risks Associated with Distributing 

Privileged Communications Inside the Company 

Our team at Brownstein Hyatt Farber Schreck recently alerted you to the risk of corporate executives using 

business email accounts for personal purposes. Click here to read the first alert. In light of developing case law in 

another area involving email, here is further guidance on best email practices in the corporate setting. These alerts 

are intended to maximize your likelihood of success should you find yourself embroiled in litigation. 

In-house counsel fulfill various roles in today’s corporate environment. Not only do they serve as the company’s 

legal advisors, but often they are involved in the company’s operations, management, and strategic decision-

making. In-house attorneys routinely send and receive internal correspondence in order to “render[] decisions 

about business, technical, scientific, public relations, and advertising issues, as well as purely legal issues.” In re 

Vioxx Prods. Liab. Litig., 501 F. Supp. 2d 789, 797 (E.D. La. 2007). Such communications are likely not privileged, 

and including such topics along with legal advice can risk loss of the privilege for the entire communication.  

It is commonly believed that an email is privileged merely because an attorney’s name appears in the “To,” “From,” 

or “Cc” lines of the email; case law, however, strongly suggests otherwise. The prevailing view of the courts is that 

communications with corporate counsel are not categorically shielded from discovery during litigation. Rather, 

courts are taking a more nuanced approach in analyzing corporate communications in order “to minimize the threat 

of corporations cloaking information with the attorney-client privilege in order to avoid discovery.” MapleWood 

Partners, L.P. v. Indian Harbor Ins. Co., --- F.R.D. ----, 2013 WL 3853388, at *30 (S.D. Fla. July 16, 2013) (quoting 

S. Bell Tel. & Tel. Co. v. Deason, 632 So.2d 1377, 1383 (Fla. 1994)). Accordingly, in-house counsel, executives, 

and other company employees must exercise caution when corresponding by email in order to protect the 

privilege. The best practice is to not mix communications about “legal” matters with business-related discussions.  

This alert summarizes key holdings and conclusions from relevant court decisions and provides guidance for in-

house counsel and non-lawyer employees when sending internal company emails.       

Emails 

 For an email to be protected by the attorney-client privilege, the primary purpose of the communication 

must be to obtain or provide legal advice. The party asserting the privilege bears the burden of showing 

that the communication is privileged.  

 In-house counsel’s communications with outside counsel are presumptively privileged. Likewise, the 

privilege attaches to internal correspondence addressed directly to an in-house attorney that is limited in 

circulation and that raises “an identifiable legal question.”  

http://brownsteinhyattfarberschreck.createsend1.com/t/j-l-thkutyk-judtuddrl-s/
http://brownsteinhyattfarberschreck.createsend1.com/t/j-l-thkutyk-judtuddrl-g/
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 Legal advice provided by in-house counsel that is subsequently disseminated internally by a non-lawyer 

employee does not remain privileged unless it is apparent that the legal advice previously obtained is 

being relayed to those within the company who need the advice in order to perform their jobs.  

 Where both lawyers and non-lawyer employees appear in the “To” line of an email seeking review, 

comment, and approval, there is a greater risk that a court will conclude that the primary purpose of the 

request is not to obtain legal assistance because the same request is being sent to non-lawyers in addition 

to lawyers.  

 Where an email seeking legal advice is addressed to an attorney but copies non-lawyers, it is more likely 

that a court will conclude that the communication is privileged if a copy is being sent to non-lawyer 

employees merely to inform them of the legal advice being sought, and not for their review and comment in 

the normal course of business. 

Best Practices for Preserving the Attorney-Client Privilege 

Courts closely scrutinize claims of privilege in resolving discovery disputes. Thus, to maximize the possibility that 

internal communications are protected by the attorney-client privilege, companies should consider implementing 

the following best practices:  

 Do not include legal advice and general business discussions in a single email. Instead, send separate 

emails to request or provide legal advice and business advice. If both legal and business advice must be 

included in one email out of convenience or necessity, clearly separate the issues so that the legal advice 

can be easily redacted.  

 Communications seeking legal advice should only be sent to in-house counsel. If there is a critical need to 

inform non-lawyer employees of legal advice that is being sought or given, the non-lawyer recipients 

should be copied, and their email addresses should not appear in the “To” line. While this recommendation 

may appear to elevate form over substance, courts scrutinize these seemingly minute details in analyzing 

the primary purpose of the communication. 

 Clearly label written communications seeking or providing legal advice as “confidential” and subject to the 

“attorney-client privilege.” However, do not over-designate communications as privileged or assume that a 

document is privileged just because it is labeled as such. Courts disfavor this practice and will not defer to 

the company’s designations if it does not distinguish between what is truly privileged and what is not.   

 Make a request for legal advice or the giving of legal advice explicit. Include a statement such as, “I’d like 

to get your legal advice on the following issue,” or “This is for the purpose of rendering legal advice.” These 

types of statements clearly indicate that the primary purpose of the communication is to obtain or provide 

legal assistance.  
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 Do not forward privileged communications and documents to third parties or non-attorneys within the 

company who do not need the information. This could waive the attorney-client privilege.  

 Educate your employees on these best practices. Non-legal employees should be reminded that routine 

business communications are not privileged simply because they are sent to in-house counsel.  

Conclusion 

The best advice from the developing case law is that companies should reevaluate and likely stop the pervasive 

practice of sending emails that involve legal advice to every company employee who conceivably has an interest in 

the topic. Best practices dictate that company employees and in-house counsel should consider not just what they 

write in an email, but to whom they send the email. 

This document is intended to provide you with general information regarding privileged communications inside the 

company. The contents of this document are not intended to provide specific legal advice. If you have any 

questions about the contents of this document or if you need legal advice as to an issue, please contact the 

attorneys listed or your regular Brownstein Hyatt Farber Schreck, LLP attorney. This communication may be 

considered advertising in some jurisdictions. 
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