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Petitioner seeks an order forcing PissedConsumer.com, an Internet message board, to 

provide—on virtually no notice, and without any notice to the third parties involved—information 

identifying one or more anonymous Internet users who allegedly posted defamatory statements 

about petitioner.  As explained below, however, no such order should be issued for various 

reasons.   

First, respondent has failed to base its application for emergent, essentially ex parte relief 

under CPLR 3102 on competent evidence.  Secondly, petitioner has not met the legal requirement 

under New York law that before a court authorizes discovery that would deprive someone of his 

First Amendment right to speak anonymously, one must do more than baldly allege defamation.  

Instead, petitioner must make an evidentiary showing in support of their claims, and must do so 

upon notice to the anonymous speaker that his anonymity is at risk so that he may have an 

opportunity to protect her rights.  Moreover, the context in which the supposedly defamatory 

statements were made—an Internet gripe site—likely do not meet New York’s requirement for 



defamation that actionable comments be published in a context a social and circumstantial context 

in which they are likely to be deemed reliable or credibile. 

Petitioner has met none of these standards and, as demonstrated below, on these grounds 

this Court should deny the extraordinary and unjustified relief it seeks. 

 

STATEMENT OF FACTS 

As set forth below, no competent evidentiary facts are before the Court with respect to this 

application.  Respondent acknowledges, however, that—as set forth in a number of judicial 

opinions—it operates a website (not a blog) that that invites consumers—both anonymous and 

identified—to post reviews of businesses.  Ascentive, LLC v. Opinion Corp., 842 F. Supp. 2d 450, 

454-55 (E.D.N.Y. 2011).  PissedConsumer advertises itself as a consumer review website that 

allows consumers to “make better choices” between competing products and gives consumers an 

“empowering” and “unbiased” view of companies and products.  It makes no attempt to discern 

which complaints are legitimate and which complaints are false.  PissedConsumer provides a 

description of each of the companies and their products.  Id.   

Third-party users' reviews of a company and its products appear at the bottom of each 

company's PissedConsumer webpage.  Id.   

Petitioner delivered an Order to Show Cause—the only copy known to the respondents was 

not, in fact executed by the Court—to Opinion Corp. on or about March 2, 2013.  The papers were 

not served pursuant to the requirements of the CPRL, but merely mailed to the company’s post 

office box by letter dated February 25, 2013.  
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ARGUMENT 

I.    THE ORDER TO SHOW CAUSE SHOULD BE DISCHARGED BECAUSE IT IS 

NOT BASED ON COMPETENT EVIDENCE. 

 

When a “moving party is seeking disclosure pursuant to that portion of section 3102(c) 

CPLR relating ‘to aid in bringing an action’. . . . the petitioner must show in her affidavits details 

sufficient to enable the court to determine whether the examination would be proper. . . The 

liberality of section 3101 et seq. of CPLR has not changed the established rules, and more than 

conclusionary statements of suspicion and conjecture is necessary.”  Application of Sarlo, 52 

Misc. 2d 547, 548 (Sup. Ct. 1966).  Accord, In re Gleich, 111 A.D.2d 130, 131-32 (1985). In 

Sarlo, the Court denied the relief sought under 3102(c) because of the paucity of admissible 

evidence in the tendered affidavits.  On this basis alone the Court should do so as well here. 

It goes without saying that the testimony of counsel is of no moment whatsoever.  The 

only other purported factual basis placed before the Court on the Order to Show Cause is the 

affidavit of one Josue C. Benitez, petitioner’s Director of Business Development.  In fact, 

however, Benitez never claims to have first-hand knowledge of any of the facts to which he 

testifies.  He only avers that “petitioner” and “Our office” concluded that allegedly false 

statements were published on PissedConsumer.com.  He never states that he knows any of these 

things based on first hand knowledge, only that “petitioner”—not Josue Benitez—does. 

But “petitioner” is not a person—it is an LLC, and it is certainly not Josue Benitez, whose 

affidavit is inadmissible hearsay.   The mere fact that an affiant is a corporate officer does not 

render admissible any fact purportedly known to any other person involved with that entity.  Even 

with respect to matters as mundane as business records, an affiant must demonstrate that he 

possesses personal knowledge of office practices such that the affiant can lay a sufficient 
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foundation to establish that such documents are business records. See, Dan Med., P.C. v. New York 

Cent. Mut. Fire Ins. Co., 14 Misc. 3d 44, 47 (App. Term 2006) (corporate officer’s conclusory 

affidavit insufficient foundation for admission of the documents as business records).  As the 

court explained in similar circumstances in Maximum Physical Therapy, P.C. v. Allstate Ins. Co., 8 

Misc. 3d 1021(A) (Civ. Ct. 2005): 

The affidavit of Asnodin Dianalan, a corporate officer of Maximum Physical 

Therapy, P.C., is also insufficient to establish that there are no issues of fact 

concerning plaintiff's claim in that the affidavit fails to indicate the specific sources 

of his knowledge (e.g. business records or other documents he may have researched 

or reviewed or persons with whom he consulted) and contains conclusory 

allegations regarding his personal knowledge. . . . It is implicit in Mr. Dianalan's 

affidavit that his knowledge has been obtained either from unnamed and unsworn 

employees or from unidentified and unproduced business records. The cogent parts 

of the affidavit are not facts but conclusions. . . . 

 

Instead of proffering the facts in admissible form, Mr. Dianalan merely adopts the 

statements of plaintiff's counsel as contained in the attorney's affirmation. Plaintiff 

by reference to the attorney affirmation does not cure the insufficiencies of his 

affidavit, as the attorney's affidavit is a mixture of factual statements, inferences, 

conclusions and legal argument. By adopting the contents of an affirmation which 

has no probative value, plaintiff's affidavit which is devoid of material facts is also 

of no probative value. 

The Benitez affidavit suffers from the same deficiency, which, again, is readily demonstrated by 

the affiant’s recourse to claims about what “petitioner” or “our office” did.  Absent admissible 

evidence on which to grant the extraordinary relief sought here—essentially ex parte with respect 

to the respondents and, it must be remembered, entirely ex parte with respect to those persons 

whose constitutional right to anonymity petitioner seeks to strip from them—this Court should 

deny the petition. 
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II.   THE ORDER TO SHOW CAUSE SHOULD BE DISCHARGED BECAUSE 

PETITIONER HAVE NOT SHOWN A PROPER BASIS, UNDER EITHER CPLR  

3102(c) OR THE FIRST AMENDMENT, TO STRIP THE COMMENTERS OF 

THEIR FIRST AMENDMENT RIGHT TO SPEAK ANONYMOUSLY. 

 

CPLR 3102(c) does not require that constitutional interests be at stake for the proponent of 

pre-action disclosure to demonstrate that it has a meritorious cause of action.  The burden of 

making such a showing is all the greater, however, when the discovery sought would run counter 

to the qualified First Amendment right to speak anonymously. Neither standard is met here. 

It is well-established that the First Amendment protects the right to speak anonymously.    

Melvin v. Doe, 575 Pa. 264, 836 A.2d 42 (2003); Watchtower Bible and Tract Soc. of New York v. 

Village of Stratton, 536 U.S. 150, 166-167 (2002); Buckley v. American Constitutional Law 

Found., 525 U.S. 182, 199-200 (1999); McIntyre v. Ohio Elections Comm., 514 U.S. 334 (1995).  

These cases have celebrated the important role played by anonymous or pseudonymous writings 

over the course of history, from the literary efforts of Shakespeare and Mark Twain to the authors 

of the Federalist Papers.   As the United States Supreme Court said in McIntyre:  

[A]n author is generally free to decide whether or not to disclose his or her true 

identity.  The decision in favor of anonymity may be motivated by fear of 

economic or official retaliation, by concern about social ostracism, or merely by a 

desire to preserve as much of one=s privacy as possible.   Whatever the motivation 

may be,  . . . the interest in having anonymous works enter the marketplace of ideas 

unquestionably outweighs any public interest in requiring disclosure as a condition 

of entry.  Accordingly, an author=s decision to remain anonymous, like other 

decisions concerning omissions or additions to the content of a publication, is an 

aspect of the freedom of speech protected by the First Amendment. 

*   *   * 

Under our Constitution, anonymous pamphleteering is not a pernicious, fraudulent 

practice, but an honorable tradition of advocacy and of dissent.   

 

514 U.S. at 341-342, 356. 

These rights are fully applicable to speech on the Internet.  The United States Supreme 

Court has treated the Internet as a  forum of preeminent importance because it places in the hands 
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of any individual who wants to express views the opportunity to reach other members of the public 

who are hundreds or even thousands of miles away, at virtually no cost.  Accordingly, First 

Amendment rights fully apply to communications over the Internet.  Reno v. American Civil 

Liberties Union, 521 U.S. 844 (1997).  Additionally, a court order to compel production of 

individuals= identities in a situation that threaten the exercise of fundamental rights Ais subject to 

the closest scrutiny.@  NAACP v. Alabama, 357 U.S. 449, 461 (1958); see Bates v City of Little 

Rock, 361 U.S. 516, 524 (1960).  Abridgement of the rights to speech and press, Aeven though 

unintended, may inevitably follow from varied forms of governmental action,@ such as compelling 

the production of names.  NAACP v. Alabama, 357 U.S. at 461.  These rights may also be 

curtailed by means of private retribution following court-ordered disclosures.  Id. at 462-463; 

Bates, 361 U.S. at 524.  Due process requires the showing of a Asubordinating interest which is 

compelling@ where, as here, compelled disclosure threatens a significant impairment of 

fundamental rights.  Bates, 361 U.S. at 524; NAACP v. Alabama, 357 U.S. at 463.   

Because compelled identification impinges on the First Amendment right of speakers to 

remain anonymous, justification for incursions on that right requires proof of a compelling 

interest, and beyond that, the restriction must be narrowly tailored to serve that interest.  McIntyre 

v. Ohio Elections Comm., 514 U.S. 334, 347 (1995).  AIf Internet users could be stripped of that 

anonymity by a civil subpoena enforced under the liberal rules of civil discovery, this would have 

a significant chilling effect on Internet communications and thus on basic First Amendment 

rights.@  Doe v. 2theMart.com, 140 F. Supp. 2d 1088, 1093 (W.D. Wash. 2001).  Similarly, in 

Columbia Insurance Co. v. Seescandy.com, 185 F.R.D. 573, 578 (N.D. Cal. 1999), the court 

expressed concern about the possible chilling effect of such discovery:  
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People are permitted to interact pseudonymously and anonymously with each other 

so long as those acts are not in violation of the law.  This ability to speak one=s 

mind without the burden of the other party knowing all the facts about one=s 

identity can foster open communication and robust debate . . . .  People who have 

committed no wrong should be able to participate online without fear that someone 

who wishes to harass or embarrass them can file a frivolous lawsuit and thereby 

gain the power of the court=s order to discover their identities. 

 

Several courts have enunciated standards to govern identification of anonymous Internet 

speakers.  The first appellate decision in the country remains the leading case.  In Dendrite v. 

Doe, supra, 342 N.J. Super. 134, 775 A.2d 756, a company sued four individuals who had 

criticized it on a Yahoo! bulletin board.   The court set out a five-part standard for cases involving 

subpoenas to identify anonymous Internet speakers, which the Court should apply in this case if, in 

fact, it reaches the question on the merits of whether the relief sought after should issue: 

   1.  Give Notice: Require reasonable notice to the potential defendants and an 

opportunity for them to defend their anonymity before issuance of any subpoena; 

 

  2. Require Specificity: Require the petitioner to allege with specificity the speech 

or conduct that has allegedly violated its rights; 

 

  3. Ensure Facial Validity: Review each claim in the complaint to ensure that it 

states a cause of action upon which relief may be granted based on each statement 

and against each defendant; 

 

  4. Require An Evidentiary Showing: Require the petitioner to produce evidence 

supporting each element of its claims; and 

 

   5. Balance the Equities: Weigh the potential harm (if any) to the petitioner from 

being unable to proceed against the harm to the defendant from losing the First 

Amendment right to anonymity. 

Id. at 760-61.  

Similarly, in Doe v. Cahill, 884 A.2d 451 (Del. 2005), the Delaware Supreme Court 

became the second appellate court to establish standards for identifying anonymous Internet 
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speakers who are accused of defamation, and as in Dendrite, the Court required a substantial 

showing.  In Cahill, the Delaware Superior Court had ruled that a town councilman who sued 

over statements attacking his fitness to hold office could identify the anonymous posters so long as 

he was not proceeding in bad faith and could establish that the statements about him were 

actionable because they might have a defamatory meaning.  The Cahill court ruled, however, that 

a petitioner must put forward evidence sufficient to establish a prima facie case on all elements of 

a defamation claim that ought to be within his control without discovery, including that the 

statements are false, though it rejected the final Abalancing@ stage of the Dendrite test.  

Other appellate courts that have addressed the issue of subpoenas to identify anonymous 

Internet speakers, as well as several federal district courts, have adopted some variant of the 

Dendrite or Cahill standards.  Several recent state appellate decisions have expressly endorsed 

the Dendrite test, requiring notice and opportunity to respond, legally valid claims, evidence 

supporting those claims, and finally an explicit balancing of the reasons supporting disclosure and 

the reasons supporting continued anonymity.  Pilchesky v. Gatelli, 2011 PA Super 3, 12 A.3d 430 

(2011); Mortgage Specialists v. Implode-Explode Heavy Industries, 160 N.H. 227, 999 A.2d 184, 

192 (2010); Independent Newspapers v. Brodie,  407 Md. 415, 966 A.2d 432, 456-457 (2009).  

See also Mobilisa v. Doe, 170 P.3d 712 (Ariz. App. Div. 1  2007).  Federal district courts that 

have embraced Dendrite equitable balancing include Highfields Capital Mgmt. v. Doe, 385 F. 

Supp.2d 969, 976 (N.D. Cal. 2005), and In re Baxter, 2001 WL 34806203 (W.D. La. Dec. 20, 

2001).  

There are no appellate decisions yet in New York addressing the balancing test, but it is 

well established that “[i]n determining applications for disclosure of the identities of anonymous 

internet speakers, courts . . . perform a balancing test between the interest of the plaintiff in seeking 
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redress for grievances and the First Amendment interest of the speaker in anonymity.”  Deer 

Consumer Products, Inc. v. Little, 35 Misc. 3d 374, 391-92 (Sup. Ct. 2012); Cohen v. Google, Inc., 

25 Misc.3d 945 (Sup Ct., N.Y. Co. 2009); Greenbaum v. Google, Inc., 18 Misc.3d 185; Public 

Relations Society of America v. Road Runner High Speed Online, 8 Misc.3d 820.  Although each 

of these cases sets out a slightly different test, in each one the court has weighed petitioner=s 

interest in identifying the people who allegedly violated his rights against the interests implicated 

by the potential violation of the First Amendment right to anonymity, thus ensuring that First 

Amendment rights are not trammeled unnecessarily.  Put another way, the qualified privilege to 

speak anonymously requires courts to review a petitioner=s claims and the evidence supporting 

them to ensure that the petitioner has a valid reason for piercing the speaker=s anonymity.  

Applying these tests here, it is apparent that petitioner has yet to satisfy the First 

Amendment and CPLR 3102 tests for pre-litigation discovery.  Certainly petitioner has made no 

effort to notify the persons in question that their identities are at risk and has moved on an 

emergent, ex parte basis without making any showing of the existence of an urgent situation that 

would justify the granting of such extreme relief on essentially no notice.  And while petitioner 

has met the second prong of the test, spelling out the allegedly defamatory words, it has not 

pleaded a complete claim for defamation or shown that they would be able to plead one, for several 

reasons.   

One flaw in petitioner’s defamation alelgations is that, because it is at least arguably a 

limited-purpose public figure, see, e.g., Horowitz v. Mannoia, 10 Misc. 3d 467, 470 (Sup. Ct. 

2005), it cannot state a claim for defamation without alleging actual maliceCknowledge that the 

specific statement was false or was made with reckless disregard of its probable falsity.  See id.; 

Adler v. Conde Nast Publications, 643 F. Supp. 1558, 1565 (S.D.N.Y. 1986); Maule v. NYM 
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Corp., 54 N.Y.2d 880, 882-883, 429 N.E.2d 416 (1981).   Though petitioner alleges that the 

statements about it are false, it does not allege that the allegedly false statement was made with 

actual malice. The statements quoted at most show hostility, which can support the existence of 

common law malice but does not constitute actual malice.  Mahoney v. Adirondack Pub. Co., 71 

N.Y.2d 31, 36 n.1, 517 N.E.2d 1365, 1367 n.1 (1987).  A failure to make proper allegations of 

malice is sufficient to warrant denial of a pre-litigation petition based on defamation.   Stump v. 

209 East 56th Street Corp, 212 A.D.2d 410 (1 Dept. 2009).   

It is also highly questionable whether the statements on the PissedConsumer.com website 

could ever qualify as defamatory, considering the context in which they are published.  Under 

New York law, statements that might otherwise be defamatory in a context where they would be 

regarded as sober assertions of fact are, as a matter of law, not actionable when made in a situation 

such as this one:  Where readers and listeners of the statements would have understood them, 

either in the full context of the communication in which they were made or the broader social 

context or surrounding circumstances, to more likely constitute opinion than fact.  Mann v. Abel, 

10 N.Y.3d 271, 276 (2008).  Thus “the courts are obliged to consider the communication as a 

whole, as well as its immediate and broader social contexts, to determine whether the reasonable 

listener or reader is likely to understand the remark as an assertion of provable fact.” Gross v. New 

York Times Co., 82 N.Y.2d 146 (1993).   

Here petitioners’ website is readily perceived as a forum for anonymous criticism, as the 

Eastern District explained in dismissing a claim against petitioners for trademark infringement in 

deVere Group GmbH v. Opinion Corp., 877 F. Supp. 2d 67, 73 (E.D.N.Y. 2012):   

The term ‘pissed’ in the website name is clearly negative, as is the commentary on 

the website about [subject companies’] services—terms like “stole,” 

“WARNING,” “fraudsters,” and “scams” figure prominently. As this court recently 
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found in a very similar Lanham Act case against Opinion Corp. as operator of 

PissedConsumer.com, it “strains credulity that an Internet user would believe that 

plaintiffs would sponsor or otherwise approve of a site that contains such 

criticisms.” Ascentive, LLC v. Opinion Corp., 842 F.Supp.2d 450, 464 

(E.D.N.Y.2011). 

Similarly, it strains credulity—certainly for purposes of a proceeding under CPLR 3102, in light of 

the constitutional and fairness concerns set forth above—for petitioners to suggest that anonymous 

mutterings on an Internet gripe site really rise to the level of actionable defamation under New 

York law. 

Indeed, in the same vein, petitioner has also failed to satisfy the fourth part of the test 

because it has not presented admissible evidence either that the statements about it were false or 

caused it any damages, for the reason set forth in the preceding section I.  Indeed, nothing in the 

record, even considering Mr. Benitez’s hearsay affidavit, demonstrates that the statements have 

caused damage to the petitioner.   Sager v. Hospital Workers Local 1199, 238 A.D.2d 152, 152 

(App. Div. 1997).  The affirmation asserts that no showing of damages is needed because the 

statement accused him of dishonesty.  But Sager required a showing of pecuniary damage even 

on the assumption that the statements at issue there accused the petitioner of criminality.  The 

failure to present evidence of actual injury is fatal to the evidentiary sufficiency of petitioner= 

showing. 

Finally, because Opinion Corp. does not know who the commenters in question are, its 

counsel cannot address the balancing of the equities, the fifth part of the Dendrite test.  If the 

commenters on PissedConsumer.com seeks to quash the subpoena after being notified, they may 

be able to present argument in this regard, such as by showing a danger of personal retaliation.  

For the present, petitioner have not satisfied the first, third and fourth parts of the Dendrite 

test, and hence the Order to Show Cause should be discharged. 
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CONCLUSION 

The Order to Show Cause should be discharged. 

Respectfully submitted, 
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