


''Till Death [and Divorce] Do Us Part": 

The Surviving Spouse's Right of Election vs. A Former 
Spouse's Rights in the Decedent's Estate under a 
Separation Agreement 
By Brian P. Corrigan 

Spousal separation agreements sometimes pro
vide for one party to make a provision in his or her 
will for the benefit of a soon-to-be former spouse and/ 
or children of their marriage. What if that party dies 
without fulfilling that contractual commitment? It is 
well-settled that a valid contract between spouses that 
provides for the distribution of one's estate to the other, 
or their children, may be enforced against the deceased 
spouse's estate.1

Assume that same party not only failed to fulfill 
the contractual commitment but remarried and died 
survived by that later spouse. The former spouse, and 
perhaps the children of that marriage (as third-party 
beneficiaries), will enforce their contractual claim 
against the estate. What if decedent's later/surviving 
spouse files a right of election under EPTL 5-1.1-A? 
Which claim against the decedent's estate has priority? 

The surviving spouse will argue the provisions of 
EPTL 5-1.1-A and the related public policies against 
disinheriting a spouse and in favor of providing finan
cial support to a spouse afford priority. The surviving 
spouse will further contend that provisions of a con
tract to which he or she was not a party cannot possibly 
impinge on his or her statutory rights. 

In response, the former spouse will refer to the 
written and duly executed/ acknowledged separation 
agreement and the statutory provisions of EPTL 13-
2. l (a)(2) and DRL 236(8)(3), which expressly permit
such a contractual commitment by the decedent.2 The
former spouse will further argue that the elective share
is based upon the "net estate," an amount computed
after deducting all debts and claims which take priority
over gratuitous transfers, including the right of elec
tion. Thus, as the claim under the separation agreement
was extant not only when the decedent died but also
at the time of the decedent's marriage to the surviving
spouse, the decedent's assets were effectively encum
bered before any elective share rights were created.

To provide further context for this estate adminis
tration issue, we roll the clock back to the creation of 
the settlement agreement. In their settlement negotia
tions, Spouse A and Spouse B recognize that Spouse 
B would be entitled to no less than $5,000/month in 
maintenance from Spouse A, but Spouse A's sole source 
of income, and only asset of significant value, is A's in
terests in a business. Instead of selling the business and 

losing the steady income stream, the parties agree that 
A will pay B only $2,000 month for the rest of B's life 
and, further, A must make a will bequeathing the busi
ness interests to B. 

If Spouse A remarried and died survived by a 
spouse who asserts an elective share against A's estate, 
is Spouse B, as a matter of law, any more or less a credi
tor/ claimant as to the $2,000 / month than the agree
ment to receive the business interests in A's Will? 

In construing such a separation agreement, Spouse 
B will likely be found to be a "contract creditor" as to 
the monthly payment, but a "contract legatee" as to 
the business interests. This article examines the case 
law drawing the distinction between a "contract credi
tor" and a "contract legatee" and how the former has a 
claim superior to the surviving spouse's elective share, 
whereas the latter does not. Spouse B will surely re
gard such a result as unjust, having agreed to a lower 
monthly payment in turn for the provision to receive 
the business interests on Spouse A's death. 

The Distinction Between a Contract Creditor 
and a Contract Legatee 

In In re Dunham,3 the decedent's surviving spouse's 
election was found to be superior to the interests of a 
prior spouse as a legatee under his will, even though 
the legacy was made pursuant to the terms of the dece
dent's separation agreement with his prior spouse. 

The separation agreement provided that the "hus
band also agrees to make and execute a will, simultane
ous with the execution of this agreement, under which 
he shall devise and bequeath all of the stock which 
he may own in [the corporations] at this time to the 
wife, to be hers absolutely."4 The separation agreement
further provided that decedent would pay his ex-wife 
$200 per week until her death or remarriage. The dece
dent remarried and his will stated: 

Third: In compliance with a certain 
separation agreement dated August 
9, 1967 between myself and my for
mer wife, Mary J. Dunham,*** I 
hereby give, devise and bequeath to 
said Mary J. Dunham, all of the stock 
which I might own at the time of my 
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