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Built upon a rigorous system of quality control, Meritas 
connects clients with carefully qualified, business legal expertise around 
the world.

Meritas Litigation and Dispute Resolution Group brings 
together Litigators and Arbitrators from across the Meritas network 
to share knowledge and expertise on the latest hot topics and work 
together on behalf of clients in all manner of contentious issues. 



If you manufacture, produce, distribute or sell products you are 
responsible for ensuring they are safe and free from defects that may 
cause damage or injury. Failure to meet your responsibilities, resulting in 
damage, injury or death caused by a defect in your product, could have 
serious consequences including heavy fines and imprisonment, not to 
mention the loss of business revenue. 

Understanding the laws and regulations that concern 
defective products and the liabilities that may result is therefore vital for 
any company doing business across Europe, Middle East and Africa. 

The trend in many countries has been to strengthen consumers’ 
levels of protection in respect of defective products, particularly 
within the EU. 

Who is 
liable to 
compensate 
a claimant 
for a claim?

What claims 
may be brought 
for liability for 
defective products?

Key Issues



Whilst a consumer may recover damages for losses caused by negligent 
acts or omissions, there are important differences between 
jurisdictions as to how principles of fault liability are applied. For 
example, in civil law jurisdictions, the burden of proof is often reversed 
once a defect and damage is proved and a defendant must prove that it 
was not negligent. In contrast, in common law jurisdictions, the burden 
generally rests on the claimant to prove all aspects of the claim. 

The following Meritas guide asks these are other key questions 
related to defective products litigation and provides answers as they 
relate to 30 countries across EMEA. 

Please note: this guide is for general information purposes only and is not intended to provide 
comprehensive legal advice. For more information, or for detailed legal advice, please contact any of the 
lawyers listed at the end of each chapter.  
 
The information contained in this guide is accurate as at 1 August 2018. Any legal, regulatory or tax changes 
made after this date are not included.

Is there a 
difference if you 
are a consumer 
or professional 
buyer of the 
product?

Can a 
manufacturer of a 
defective product 
limit their liability?
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1. What claims may be 
brought for liability for 
defective products? Is 
liability based on fault/
negligence, or strict 
liability, or both? 
Liability claims for defective products 
may be brought on various different 
bases, depending on the nature of the 
defect:

• If the product presents a safety 
defect that caused damage to a 
property, death or personal injury, a 
claim may be brought under articles 
1245 to 1245-17 of the French 
Civil Code which has implemented 
European Directive n°85/374 of 
25 July 1985. This “product liability” 
regime is therefore similar to those 
existing in other European countries. 
This is a strict liability regime making 
the manufacturer automatically 
liable whether he is bound by a 
contract with the victim or not. In 
addition to liability for damages, 
the manufacturer may face criminal 
liability.

• If the product presents a latent 
defect, a liability claim may be 
brought under articles 1641 to 
1649 of the French Civil Code. A 
latent defect is defined as one that 
makes the product sold “unsuitable 
for the use for which it is intended or 
which diminishes the use so much that 
the buyer would not have acquired 
it, or would have paid a lower price 
if he had known it”. The liability of 
the professional seller is irrefutably 
presumed whether the product is 
new or used.

• If the product does not conform to 
the specifications, a claim may be 
brought under article 1604 of the 
French Civil Code for which case 
law considers to be a breach of the 
core obligation to deliver under the 
sales contract, rather than a defect. 
Specific and stricter provisions are 
also applicable under Consumer Law.

2. Who is potentially 
liable to compensate a 
claimant in such a claim? 
The manufacturer, the 
importer, the distributor 
or the retailer/shop? 
All of these parties are potentially liable 
to compensate a claimant. In the case 
of a latent defect, the end buyer has 
a direct contractual claim against the 
seller but also against the manufacturer 
or the reseller. Likewise, under the 
product liability regime of the EU 
directive, the manufacturer, but also 
the importer, and, to a lesser extent, 
resellers are potentially liable for 
compensation.

3. Are there differences if 
the buyer is a consumer 
or a professional buyer? 
There are differences between a 
consumer and a professional buyer. 
Consumer law offers a specific 
protection: consumers benefit from 
statutory warranties regarding hidden 
defects and lack of conformity and 
the burden of proof generally lies on 
the seller. Moreover, a professional 
seller cannot limit its liability towards a 
consumer. 

4. Can the seller or other 
potentially liable party 
exclude or limit its 
liability?
If the sale occurs between a 
professional seller and a consumer, 
the seller cannot exclude its liability, 
any provision to the contrary being 
considered null and void.

If the sale occurs between professionals, 
it depends on the claim brought. 

• Under the statutory warranty for 
hidden defects: if the sale occurs 
between a professional seller and 
a professional buyer of the same 
speciality, the seller can exclude 
its liability. The notion of “same 
speciality” is interpreted by the judge.

• Under the warranty of conformity, 
the seller can exclude or limit its 
liability but the provisions should 
not take away any substance of its 
obligation, i.e., the consequences of 
the exclusion of liability should not 
be considered as avoiding any liability 
of the seller which does not respect 
its essential obligation resulting from 
the agreement.

• The French implementation of the 
product liability regime does not 
allow the manufacturer to limit 
or exclude its liability for death 
or personal injury. The liability for 
damages to professional property 
can however be limited, except in 
certain cases.

5. What are the rights of 
the consumer if products 
are manufactured outside 
your jurisdiction or the 
EU?
Consumers have the same rights 
whether the products are manufactured 
outside France or the EU.

6. What are a 
manufacturer’s and a 
retailer’s liabilities for 
omitted or delayed recall 
campaigns?
Producers and resellers have a general 
duty of care and information to the 
public and the authorities in cases 
where a product on the market is 
likely to create a safety risk. Therefore, 
administrative and civil actions may be 
brought against them where they failed 
to inform, withdraw or recall a product. 
Such failure may sanctioned by fines and 
imprisonment.
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7. Is there a specific 
procedure or are there 
specific rules of evidence 
for defective products 
litigation, or do normal/
summary procedures and 
rules of evidence apply?
There are no specific procedures, nor 
specific rules of evidence for defective 
products litigation. The burden of proof 
depends upon the claim brought and 
the quality of the buyer (professional or 
not) but, as a general rule, the claimant 
has to prove the defect, the damage and 
a causal link between the defect and 
the damage except for a product which 
presents a safety defect in respect of 
which the claimant must prove the 
damage, the defect, and the causal link 
between the defect and the damage.

8. What kind of pre-
action measures are 
available and what are 
their limitations? Must 
you send a warning 
letter before issuing any 
proceedings?
In practice, before issuing proceedings, 
the parties should try to find an 
amicable settlement as they have a 
duty to prove they entered into such 
discussions before bringing an action 
before the courts.

Though there are no pre-trial 
proceedings in France, a claimant may 
appoint its own technical experts to 
assess the defect and damages. The 
conclusions of that expert will be taken 
as evidence and are often discussed and 
rejected by the defendant. Alternatively, 
a claimant may request the court to 
appoint an expert under a procedure 
for interim relief. This is the more 
common procedure. Nevertheless, 
the courts are not bound by the 
conclusions of an expert.

9. What sort of remedy 
is generally available to 
the buyer of a defective 
product (replacement of 
the product, repayment 
of purchase price and 
other damages)?
In the case of a hidden defect, the 
buyer has the choice between 
returning the product and obtaining the 
reimbursement of the price, or keeping 
the product and obtaining a price 
reduction. If the seller is shown to have 
known that the product was defective, 
it may be held liable for damages in 
addition thereto.

In case of lack of conformity, the 
consumer can choose between the 
repair and the replacement of the 
product unless the option chosen 
induces costs that are disproportionate 
with respect to the other remedy 
taking into account the value of the 
good or the significance of the defect. 
If the repair and replacement of the 
product are impossible, the buyer 
can return the product and obtain 
reimbursement of the price.

Subject to statutory warranty 
regimes such as those applicable to 
hidden defects, which provide for 
specific remedies (replacement or 
reimbursement), remedies are generally 
freely negotiable between professionals: 
the contract may be terminated, 
the product replaced or repaired. 
Although French law provides for a 
full compensation regime for damages 
suffered, they are however limited to 
“direct” damages and where damages 
result from a contractual claim, they are 
also limited to “foreseeable” damages.

Under the strict product liability regime 
resulting from the EU directive, the 
injured person and the damages to 
private property can be compensated.
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10. What are the costs 
of defective products 
litigation? Who ultimately 
bears such costs? Who is 
responsible for experts’ 
costs?
The costs of such litigation comprise 
court fees (a few hundred euros), 
incidental fees such as bailiff ’s costs (a 
few hundred euros as well) and legal 
costs which vary according to the 
length, difficulty and the number of 
parties involved. The losing party will be 
required to bear the court fees, bailiff ’s 
expenses and the expert’s costs (if 
ordered by the court). 

The winning party will probably be 
entitled to an award of legal costs, 
but these will only represent a small 
fraction of the fees actually incurred.

11. Who has the burden to 
prove that a product is 
defective? Is it always the 
buyer?
Except in cases where a strict liability 
regime applies, and for a product 
presenting a safety defect, the burden 
of proof lies with the buyer. However 
a consumer does not have to prove 
the non-conformity of a product if the 
defect appears within 24 months of the 
sale.

12. Is the state of the art 
defence available? 
State of the art is not a defence unless 
it is possible to prove that at the time 
the product was made available on the 
market the technical knowledge could 
not enable the detection of the defect.

13. What are the deadlines 
within which a claimant 
must notify defects and/or 
commence proceedings? 
Can such deadlines be 
frozen or extended? 
The action resulting from hidden 
defects must be brought by the 
purchaser within two years from the 
discovery of the defect.

An action resulting from a lack of 
conformity must be brought within two 
years from the date of delivery of the 
product.

An action based on tort liability must 
be brought within five years from the 
date the damage occurred.

The causes of interruption or 
suspension of the limitation period are 
those of ordinary law: they are usually 
frozen as result of an expertise or a 
mediation, for example.

14. What are the rules for 
bringing a claim in a class/
collective action?
Class actions have recently been 
introduced in France in specific sectors 
and are not yet widespread, the core 
principle of an action before the court 
being that a claimant should have a 
personal and direct interest in the 
claim.

Class actions have been available to 
consumers since 2014 and are only 
possible if they seek reparation of 
individual material damages suffered 
by consumers in a similar or identical 
situation and if the action is based on 
consumer or competition law.

The collective action is reserved for 
nationally representative and approved 
consumer protection associations.

There is a simplified group action when 
the identity and number of injured 
consumers are known and when these 
consumers have suffered a loss of the 
same amount. 

15. What is the average 
duration of defective 
products litigation? 
A claim for civil liability usually 
lasts around two years, which can 
be extended one to two years if a 
technical expertise takes place. 

In case of appeal, the delay may be 
extended by one or two years. 

If the case goes to the French Supreme 
Court (“Cour de cassation”), the 
duration can be extended by another 
18/24 months.
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