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There are so many things we try to 
avoid doing. It can be going to the 
dentist, taking time out for cleaning, 

or going out shopping at the supermarket. If 
we avoid going to the dentist and don’t care 
about the routine exam, you may develop 
bigger problems that could have taken care 
of earlier and with less pain. There are cer-
tain functions you have as a plan sponsor 
that you would like to avoid, but you can’t 
because you’re responsible as a plan fidu-
ciary to get these things done. This article is 
important 401(k) plan tasks 
that you cant delay and if 
you do, it’s at your own peril.

Depositing salary deferrals
The most routine function 

of running a 401(k) plan is 
the consistent and timely 
deposit of salary defer-
rals. Thanks to technology, 
it’s a whole lot easier to do 
thanks to ACH withdrawal 
and no need to send them 
out on checks anymore. Yet 
so many plan sponsors are 
consistently late with their 
deferral deposits. They are 
never late once, it seems that 
late deposits do so on a con-
sistent basis. The problem is 
that guidance over the past 
10 years from the Depart-
ment of Labor (DOL) is 
that salary deferral deposits 
need to be made as soon as 
possible (usually 3 business 
days). The problem is that 
many plan sponsors are unaware of that 
new view. Late deferral deposits must be 
corrected as soon as possible and earnings 
need to be deposited to make up for a plan 
sponsor’s lateness. If you are late once with 
salary deferrals, it’s incumbent on you to 
develop a process that you can follow and 
avoid a repeat of salary deferrals. In addi-
tion, you will have to correct late deposits 

by depositing the deferrals and adjusted 
earnings, as well as filings with the DOL’s 
Voluntary Fiduciary Compliance Program 
and paying a nominal excise tax for the late 
deposit(s) on Form 5330. You can’t avoid 
fixing the problem and delaying because 
you will have to answers under penalties 
of perjury on Form 5500 on whether you 
have late deferral deposits. If you answer 
that you do (perjury is a crime), you will 
likely be contacted by the DOL for an au-
dit or you will be contacted that they don’t 

see an application from you for their Vol-
untary Fiduciary Compliance Program.

Delaying meetings with your advisor 
Having a financial advisor on your 401(k) 

plan is important when you have employ-
ees in your plan. You’re paying these advi-
sors to assist you in the fiduciary process 
of your plan. They help you develop an in-

vestment policy statement (IPS), which is 
the basis for selecting and replacing invest-
ment options under the Plan. Even if your 
plan is participant-directed, you do need a 
prudent process in place to make invest-
ment option selections for the plan’s menu. 
When I worked at a law firm many years 
ago, the human resources director told me 
that they didn’t have a financial advisor on 
the plan and that the investment options 
weren’t updated in 10 years. That is the per-
fect example of a 401(k) plan that was mis-

managed, don’t be like that. 
If you have a financial advi-
sor on your plan and you’re 
paying them to handle the 
plan, let them do their job. 
When they want to sched-
ule their fiduciary review 
semi-annually or quarterly, 
don’t treat them as if they’re 
dentists or some other per-
son you’d like to avoid. 
Fiduciary meetings aren’t 
exciting for those with zero 
interest in investments, but 
it’s a necessary function of 
your advisor and it’s a nec-
essary function for you as a 
plan fiduciary. The fiduciary 
process of your plan has to 
be managed in a prudent 
process. That doesn’t mean 
your investment options in 
the plan have the be the best 
performing, it means devel-
oping a prudent and ratio-
nal process and following 
it. You are breaching your 

fiduciary duty if you develop a fiduciary 
process and refuse to follow it, by not hav-
ing meetings and not making the changes 
that the IPS says you have to make. I will 
say that having a process and not follow-
ing it is worse than not having a fiduciary 
process at all. When your financial advi-
sor wants to schedule a meeting, find time 
in your busy schedule. You’re paying for 
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it and it’s your neck on 
the line if you don’t.

Conducting enrollment/
investment education 
meetings

Another big portion 
of what a financial advi-
sor does is conducting 
enrollment/education 
meetings. You may be 
under the misimpression 
that you are not liable 
for the losses incurred 
by a plan participant 
when they make the in-
vestment on their own. 
While you can achieve 
liability protection under 
ERISA §404(c), you ac-
tually have to develop a 
process that will get you 
liability protection. Li-
ability protection isn’t all 
or nothing, your liability 
exposure grows more de-
pendent on how much of 
the process you manage 
prudently. One part of 
the process as discussed 
above, developing an IPS and having 
meetings with your financial advisor. The 
second prong is allowing your financial 
advisor to conduct enrollment and educa-
tion meetings to enroll new participants 
and offer investment education to all par-
ticipants. I’m sure you feel there are 1000 
other things that you’d want to do than to 
have part of your day where no employees 
are working to hold an enrollment/educa-
tion meeting, but you need to check that 
off your prudent fiduciary checklist. Part of 
your mission to limit liability under ERISA 
§404(c) involved providing investment 
education to all plan participants because 
§404(c) requires you to provide enough in-
formation to participants so that they can 
make informed decisions on the plan in-
vestments. There is nothing that specifies 
what information you need to provide, but 
your trusted financial advisor knows what 
would be sufficient information. I assure 
you that providing Morningstar profiles as 
the human resources director did at my old 
law firm isn’t providing enough informa-
tion. Consider the enrollment/education 
meeting as liability protection and have 
it done as frequently as your advisor sug-
gests. I also think you should advertise 
the event to participants and make it at a 

time where most can attend. In addition, 
I recommend keeping an attendance sheet 
as well as the materials that were handed 
out. The enrollment/education meeting is 
also a great time to have participants ei-
ther fill out or change their beneficiary 
election forms, so you avoid that soap op-
era that results upon a participant’s death 
when no valid beneficiary form is found. 
While you may want to delay an enroll-
ment/education meeting, it’s a bad idea.

Reviewing your plan and plan providers
When talking about your plan’s adminis-

tration, you probably think that everything 
with your plan is fine. The reason that is 
the case is that your plan providers are 
probably telling you that and if there is a 
problem with the plan, it’s possible that 
they don’t know themselves if there are 
problems in the plan especially if they have 
committed errors as plan providers and are 
unaware of their own mistakes. You need 
an independent plan review to determine if 
there are any issues with the plan and any 
issues with the plan providers. I conduct 
these types of reviews and the amounts of 
plan sponsors who hire me for this are few 
and far between because they either think 
everything is fine or they are afraid of what 
might pop up. The problem with plan er-

rors is that the longer you 
wait to fix them, the more 
costly they will be to fix 
them later down the line. 
You can certainly delay 
or ignore these type of 
reviews, but neglecting 
potential problems won’t 
make them go away.

Reviewing fee disclo-
sures

You have a fiduciary 
duty to only pay reason-
able plan expenses for 
the services provided. 
Thankfully, the fee dis-
closure rules require 
your plan providers to 
reveal how much they 
directly and/or indi-
rectly get paid for their 
services. The problem 
with fee disclosures is 
that most plan spon-
sors take the disclosures 
and never bother to re-
view it. You don’t know 
what a reasonable cost 
is unless you actually 

benchmark those fees against what other 
similar providers charge. It’s important 
that you don’t push off on fee disclosure 
reviews and benchmarking because you 
need to be consistent to determine wheth-
er the fees being charged are reasonable 
or not. Whether you do the benchmark-
ing yourself by shopping the plan around 
or by using a benchmarking service, this 
is something you just can’t avoid doing.


