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There has been significant activity in the Australian mining sector in recent times 
and many state specific developments since our last Australia mining update. A 
summary of the key state specific developments follows. 

Western Australia 
 

Western Australian Government measures against Clive Palmer's legal challenge  
On 13 August, the Western Australian Government passed the Iron Ore Processing (Mineralogy 

Pty Ltd) Agreement Amendment Act 2020 (WA), which in effect, overrides the outcomes of the 

Western Australian Government's dispute with Clive Palmer and blocks Clive Palmer's rights to 

damages.  

Separate from Clive Palmer's legal challenge over the Western Australian Government's COVID-

19 border closures, this dispute stems from the 2002 state agreement between the Western 

Australia Government and Clive Palmer's company, Mineralogy. State agreements state the terms 

and conditions under which the Western Australian Government agrees to the development of 

the resource by a proponent in exchange for royalties. It has been historically used in the Western 

Australian mining sector to secure major resource projects, particularly those that require the 

development of significant infrastructure (such as railways and ports), and long-term tenure. 

Under the state agreement, the Iron Ore Processing (Mineralogy Pty Ltd) Agreement Act 2002 

(WA), Mr Palmer's companies had rights to a proposed mine and the Mines Minister was obliged 

to either approve these proposals or provide approval subject to reasonable conditions. If 

conditions were imposed, the state agreement allowed Mr Palmer to invoke rights to have the 

minister's conditions reconsidered in a compulsory arbitration; with the arbitrator's decision 

binding. In 2012, then-Premier Colin Barnett refused Mr Palmer's development proposals for his 

Balmoral South iron ore project in the Pilbara. As a result, Mr Palmer alleged that its proposals 

were unlawfully refused and reportedly sought about AU$30 billion in damages which Prime 

Minister Mark McGowan says would cause mass financial damage to the state. 

Whilst the Western Australian Government were passing the emergency legislation over two 

days, Mr Palmer was lodging his companies' AU$27.8 billion claim in the Queensland Supreme 

Court, a move which is now blocked by the Western Australian Government's new legislation. The 

new legislation declares the 2002 state agreement to have no effect, declares previous arbitration 
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awards against the Western Australian Government to have no effect, makes the arbitration 

clause not valid, says that Western Australia cannot be sued and has no liability in any project-

related dispute and the Mr Palmer and his associates must indemnify the Western Australian 

Government against any loss. Mr Palmer has foreshadowed a challenge to the constitutionality of 

the new legislation in the High Court and has also signalled its intent to challenge the law under 

several of Australia's free trade agreements. 

Draft Aboriginal Cultural Heritage Bill released 
On 2 September the Western Australian Government released for public consultation the draft 

Aboriginal Cultural Heritage Bill 2020 (WA) (Draft Bill) with submissions due on 9 October.  

The Draft Bill would repeal the existing Aboriginal Heritage Act 1972 (WA) (Act) and replace it 

with a new Act that better aligns with native title rights and resets the relationship between 

Traditional Owners and industry. The Draft Bill seeks to empower Aboriginal people to make 

agreements and negotiate outcomes in relation to activities that may impact their cultural 

heritage.  

The Draft Bill contains a broader definition of 'Aboriginal cultural heritage' to include tangible 

and intangible elements, as well as cultural landscapes. Critically, the Draft Bill removes the 

section 18 process which did not provide adequate opportunity for Aboriginal voices to be heard. 

Under the current scheme, although the Act made it an offence to damage an Aboriginal site 

(pursuant to section 17 of the Act), the Act allows parties to apply for ministerial consent to use 

land in any way which may damage the Aboriginal site (pursuant to section 18 of the Act). An 

application for ministerial consent is first considered by the Aboriginal Cultural Materials 

Committee (ACMA) which makes a recommendation to the Minister. The Minister then decides 

whether to refuse consent or provide its consent subject to any conditions. If the minister 

provides their consent the applying party is granted immunity from committing any offence 

under the Act. It is noted that the Draft Bill contains a ministerial override where it is in the 

interests of the state. 

As part of the Senate Inquiry into Rio Tinto's destruction of sacred sites, the Western Australian 

Government has stated that the Act does not expressly provide for consultation with Aboriginal 

people in the identification, management and protection of their heritage. In recognising this 

need for change the Draft Bill establishes a new Aboriginal Heritage Council to replace the ACMA 

but empowered with broader functions. It also appoints local Aboriginal Cultural Heritage 

Services to represent and support knowledge holding groups on heritage matters.  

The Draft Bill introduces a tiered 'approvals' system which focuses on agreement making and 

considering the proposed land use and the level of potential heritage impact. The approvals 

system allows permits to be obtained for low impact activities and requires cultural heritage 

management plans for medium to high impact activities. The Draft Bill also introduces a stricter 

enforcement regime to address unauthorised impacts and provide for new offences and penalties 

(of up to AU$10 million). Under the Draft Bill transparency in decision-making will be improved 

with reasons for decisions published and the same rights of appeal afforded to Aboriginal people 

and land users. 

The Draft Bill better reflects contemporary Aboriginal cultural heritage management principles 

and practices and represents a fundamental shift in the approach to protection of Aboriginal 

heritage in Western Australia. 
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Collie's autonomous vehicle training centre 
On 27 August, the Wes Trac Technology Training Centre in Collie was officially opened by 

Premier Mark McGowan, Regional Development Minister Alannah MacTiernan and Collie-

Preston MLA Mick Murray. The training centre is the first of its kind in the southern hemisphere 

and the second of its type in the world. The skills training centre in Collie is a dedicated 

autonomous vehicle training facility for industry and is anticipated to support a pipeline of jobs 

and economic opportunities for the town of Collie. The training centre addresses the increasing 

global demand for technical skills required to operate autonomous equipment.  

The Western Australian Government contributed AU$2.7 million to the centre as part of its 

investment from the $20 million Collie Futures Fund which is dedicated to diversifying Collie's 

economy and creating employment. The centre complements Collie's history as a mining and 

industrial hub. The centre is also set to attract technicians from resource companies across 

Australia and the wider Asia-Pacific once borders reopen. 

South Australia 
 

Draft Mining Regulations released 
Following the culmination of a major review of South Australia's mining laws, the South Australia 

Department for Energy and Mining is developing updated mining regulations that support the 

revised Statutes Amendment (Mineral Resources) Act 2019 (SA) (Revised Act). The Revised Act 

was passed on 17 October last year and will come into effect in January 2021. The Revised Act 

makes substantial changes to the Mining Act 1971 (SA) (SA Mining Act) that are expected to 

modernise the SA Mining Act and focus on the ongoing engagement between explorers, operators 

and relevant landholders.  

The draft mining regulations were released for public consultation during August in three 

separate packages. Package one focusses on land access, including access to land, exploration 

licences and mineral claims. The draft regulations support a new and improved balance between 

landowners' property rights and public participation in exploration and mining operations, with 

opportunities for explorers and mining companies to explore for and develop mineral resources 

owned by the state. 

Package two focusses on compliance and enforcement matters, including compliance and 

enforcement actions, opal mining, the Warden's Court, the Mining Register, royalties and finance 

and the competency of mining managers. The draft regulations support strengthened regulation 

of the industry and improved transparency of compliance and enforcement activities.  

Package three focusses on operating approvals including private mines and a consolidated mining 

approvals approach. The draft regulations reflect improved processes for predicting and assessing 

potential impacts of a proposed project, evaluating alternatives and designing appropriate 

mitigation, management and monitoring measures. 

New South Australian Mining Act  
The Revised Act amending the SA Mining Act referred to above was a culmination of a major 

review that commenced in 2016. The Revised Act is said to deliver tangible improvements for 

both landowners and the resources sector. Outlined below are some of the key changes which will 

come into effect in January 2021. 
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The Revised Act increases the term of exploration licences (currently five years) to six years and 

allows exploration licences to be renewed for six years. At the end of the six-year renewed period, 

a licence can be renewed for a second and final time – however the tenement area must be 

reduced by half. The Revised Act also introduces a six-year retention status for exploration 

licences that operates similarly to retention leases. The Revised Act makes clear the application 

processes for exploration licences, provides for the surrender of a portion of the exploration 

licence area and the subsequent grant to a nominated party a new exploration licence over the 

surrendered area, upon agreement between the existing and incoming tenement holders. The 

Revised Act also removes the 21-year limit on the initial term of mining leases and miscellaneous 

purpose licences. The Revised Act sets out a new process for holders of mining leases, retention 

leases and miscellaneous purpose leases on obtaining ministerial consent for changes to 

operations authorised by the tenement. The Minister has discretion to involve public consultation 

in the approvals process. 

The Revised Act increases exempt land distance from assets such as homes from 400 metres to 

600 metres for high impact operations such as exploration, mining and ancillary operations. The 

Revised Act allows a landowner to make the first approach to a tenement applicant with a 

proposal for the conditions under which the landowner may agree to waive the benefit of their 

exempt land. Currently, the SA Mining act only provides for the first approach to be made by the 

tenement applicant. Both the tenement applicant and the landowner have rights to apply to the 

Environment, Resources and Development Court if they are unable to reach agreement on the 

terms of the waiver. 

Landowners will have increased time to make decisions with the notice period for notices of entry 

being increased from 21 days to 42 days. Additional notices of entry will be required for advanced 

exploration operations where these operations are not covered in a previous notice of entry and 

prior to an application for a mineral lease, retention lease or miscellaneous purpose lease. There 

will be also new rights for pastoral lessees to object to notices of entry to commence activities. 

The Revised Act aims to increase transparency through free access to the Mining Register and 

increased access to a broader range of regulatory documents relating to mining tenements held. 

Specifically, mortgages and other encumbrances against a mineral tenement will be listed on the 

Mining Register. The Revised Act allows persons to lodge a caveat on the Mining Register which 

protects their interest in the mineral tenement. The method of calculating royalties will be 

updated which allows alternative ways of calculating market value.  

The Revised Act increases compliance and enforcement tools which aims to ensure that all 

operations are undertaken in an environmentally accountable manner. This includes authorised 

officers vested with powers to search and inspect land and vehicles if they are issued with a court 

warrant. 

The substantial amendments to the SA Mining Act are said to be centred on increasing landowner 

rights, promoting further investment into the State and improving South Australia's 

competitiveness across the mining and agricultural sectors, the critical pillars to South Australia's 

economy.  

Queensland 
 

Reporting changes for resource authorities 
Effective from 1 October 2020, the Queensland Department of Natural Resources, Mines and 

Energy (Department) has introduced new reporting requirements for minerals and coal, and 
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petroleum and gas authority holders as well as changes to confidentiality periods for minerals 

and coal exploration reports. These reporting changes are part of the Geoscience Data 

Modernisation Project which proposes to transform Queensland's geoscience data ecosystem and 

enable data-driven exploration, discovery and success for the State's resources industry.  

To assist authority holders in transitioning to the new reporting system, the Department has 

allowed a reporting 'grace period' from 1 October 2020 until 30 June 2021. The Department has 

introduced the new GSQ Lodgement Portal which replaces the previous QDEX Reports system. 

The new GSQ Lodgement Portal provides a streamlined way to lodge statutory reports, notices 

and data. The allowance of a 'grace period' means that geoscience and tenure reports must be 

submitted in the new GSQ Lodgement Portal by no later than 30 June 2021. Such reports must 

comply with the new practice directions and use the new data submission templates provided on 

the Department's website. However, the reporting 'grace period' does not apply to petroleum 

drilling and hydraulic fracturing notices (for example, notices of intention to carry out hydraulic 

fracturing activities), as these are required for notifications to landholders.  

The new reporting requirements have been implemented to improve the quality, usability and 

value of geoscience data submitted by resource authority holders. The practice directions will 

provide guidance to industry by setting out the further detail and specifications for the content 

and format of information lodged in statutory reporting.  

As part of the new changes, from 1 October 2020, the confidentiality period for minerals and coal 

exploration reports is five years from the date of first lodgement. Previously, the confidentiality 

period was the life of the tenure but was subsequently changed following industry consultation. 

These changes mean that reports and data older than five years can be publicly released on the 

Department's GSQ Open Data Portal. The new GSQ Open Data Portal aims to increase public 

usability and access to Queensland geoscience data. It provides a single point of access to all of 

the Geological Survey of Queensland's open file geoscience data and company reports for the first 

time. 

Authority holders will have the option to resubmit minerals and coal exploration data lodged 

prior to 1 October 2020 in order to remove commercially sensitive data. It is noted that 

resubmitted report data must use the new data submission templates, where applicable, and 

comply with the requirements of the new reporting practice directions. Prior to doing so, 

authority holders must provide the Department with a list of reports that contain data to be 

resubmitted by 30 November 2020 using the reporting list template on the Department website. 

Once the Department receives the list of reports, authority holders will have until 30 November 

2021 to resubmit the report data in the new formats.  

New South Wales 
 
Release of draft reforms to mining lease rehabilitation 
The New South Wales Resources Regulator released the draft Mining Amendment (Standard 

Conditions of Mining Leases – Rehabilitation) Regulation 2020 (NSW) (2020 Regulations) for a 

consultation period beginning on 25 September 2020 and ending on 6 November 2020. The 

Mining Amendment Regulation 2020 will amend all new and existing mining lease conditions 

relating to rehabilitation as prescribed under the Mining Amendment Regulations 1992 (NSW).  

The existing mining lease conditions have been reviewed to improve the clarity and rehabilitation 

of rehabilitation outcomes. The proposed conditions aim to support best practice mine site 

rehabilitation and ensure New South Wales has a sustainable minerals industry.  
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The 2020 Regulations compel mining lease holders to undertake progressive rehabilitation 

throughout the life of the mine. This is enforced through requirements including a rehabilitation 

risk assessment, annual reporting, forward programs of rehabilitation (a three-year projection 

plan for annual mining activities) and detailed rehabilitation management planning (plans to 

control risks identified in the rehabilitation risk assessment). It is noted that these new reporting 

conditions differ depending on whether the site is considered a large mine – a mine subject to 

one or ore mining leases requiring an environment protection licence under the Protection of the 

Environment Operations Act 1997 (NSW) – or a small mine (any other mine).  

All newly granted mining leases will be subject to these new conditions. For existing mining 

leases, transitional arrangements will apply for 12 months for large mines or 24 months for small 

mines to enable lease holders to comply with the new requirements. Once the 2020 Regulations 

commence the NSW Department of Planning, Industry and Environment (Department) will 

review the conditions of every mining lease and reissue mining lease instruments incorporating 

the new conditions for comment by each lease holder. The proposed rehabilitation management 

plan for the lease area which must be prepared for large mines is intended to replace the current 

requirement to prepare a mining operations plan (MOP), the current key plan setting out 

rehabilitation obligations for a site. 

The 2020 Regulations require the lease holder to rehabilitate land and water that is disturbed by 

activities under the mining lease as soon as reasonably practicable. It also requires the lease 

holder to maintain records of compliance with these conditions. Where the leaseholder does not 

comply with any mining lease condition or a requirement of the Mining Act 1992 (NSW) or the 

Mining Amendment Regulations 1992 (NSW), the leaseholder must submit a written report to 

the Minister detailing such non-compliance within seven days of becoming aware of the non-

compliance. The Regulator intends to use a mine rehabilitation portal to collect data about 

rehabilitation for large mining projects in order to track areas of disturbance and rehabilitation 

progress across individual sites. This, accompanied with the enhanced rehabilitation reporting 

regime required by the new conditions, will mean increased compliance and monitoring 

measures by the NSW Resources Regulator.  

Commonwealth 
 
National recent developments 
For more information about national recent developments in the Australian mining sector, see 

our publication titled, 'Recent Developments in the Australian Mining Sector – 

National'. 
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