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the world.

Meritas Litigation and Dispute Resolution Group brings 
together Litigators and Arbitrators from across the Meritas network 
to share knowledge and expertise on the latest hot topics and work 
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If you manufacture, produce, distribute or sell products you are 
responsible for ensuring they are safe and free from defects that may 
cause damage or injury. Failure to meet your responsibilities, resulting in 
damage, injury or death caused by a defect in your product, could have 
serious consequences including heavy fines and imprisonment, not to 
mention the loss of business revenue. 

Understanding the laws and regulations that concern 
defective products and the liabilities that may result is therefore vital for 
any company doing business across Europe, Middle East and Africa. 

The trend in many countries has been to strengthen consumers’ 
levels of protection in respect of defective products, particularly 
within the EU. 

Who is 
liable to 
compensate 
a claimant 
for a claim?

What claims 
may be brought 
for liability for 
defective products?

Key Issues



Whilst a consumer may recover damages for losses caused by negligent 
acts or omissions, there are important differences between 
jurisdictions as to how principles of fault liability are applied. For 
example, in civil law jurisdictions, the burden of proof is often reversed 
once a defect and damage is proved and a defendant must prove that it 
was not negligent. In contrast, in common law jurisdictions, the burden 
generally rests on the claimant to prove all aspects of the claim. 

The following Meritas guide asks these are other key questions 
related to defective products litigation and provides answers as they 
relate to 30 countries across EMEA. 

Please note: this guide is for general information purposes only and is not intended to provide 
comprehensive legal advice. For more information, or for detailed legal advice, please contact any of the 
lawyers listed at the end of each chapter.  
 
The information contained in this guide is accurate as at 1 August 2018. Any legal, regulatory or tax changes 
made after this date are not included.
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Contact
Howard Kennedy LLP
London, UK 
www.howardkennedy.com

JAMES WINGFIELD
Legal Director | Litigation
T: +44 20 3755 5778 
E: james.wingfield@howardkennedy.com 

http://www.howardkennedy.com
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1. What claims may be 
brought for liability for 
defective products? Is 
liability based on fault/
negligence, or strict 
liability, or both? 
Defective product claims may be 
brought in contract, the tort of 
negligence and/ or under the Consumer 
Protection Act 1987 (“the Act”), 
which implemented the EU Product 
Liability Directive. 

The Act gives a right to claim 
compensation against the producer 
of a defective product if it has caused 
damage, death or personal injury. The 
Act provides a strict liability claim for 
defective products making the producer 
of that product automatically liable for 
any damage caused. Claims in contract 
and negligence are frequently found in 
combination with a claim under the Act. 

Manufacturers and suppliers of 
products may additionally face criminal 
liability if their product is defective, 
under the General Product Safety 
Regulations 2005, which implemented 
the revised EU General Product Safety 
Directive. 

2. Who is potentially 
liable to compensate a 
claimant in such a claim? 
The manufacturer, the 
importer, the distributor 
or the retailer/shop? 
Under the Act, the producer, anyone 
who held themselves out to be the 
producer and/ or an importer may be 
liable and a supplier may potentially 
have secondary liability. 

In respect of a contract claim, generally 
a claim may only be brought by one 
party to a contract against another 
party. This is subject to the parties 
conferring enforceable rights onto third 
parties under the Contracts (Rights of 
Third Parties) Act 1999. 

A claim in negligence can be brought 
against a party who has breached a duty 
to take reasonable care and that breach 
has resulted in damage to the claimant. 

3. Are there differences if 
the buyer is a consumer 
or a professional buyer? 
In order to have a claim under the Act, 
a claimant needs to have suffered death, 
personal injury or any loss or damage 
to property which is for private use, 
occupation or consumption. Non-
consumers therefore may claim for 
death or personal injury, but claims 
for damage to property may only be 
brought by consumers. 

Claimants do not have to be consumers 
to bring a claim for damage to property 
in contract or negligence. 

4. Can the seller or other 
potentially liable party 
exclude or limit its 
liability?
Strict liability cannot be excluded under 
the Act. England and Wales have not 
fixed a cap for liability resulting from 
a death or personal injury caused by 
identical items with the same defect. 

In respect of a contractual claim 
brought by a consumer, terms implied 
by statute concerning goods sold in the 
course of business being of satisfactory 
quality and being reasonably fit for 
purpose and goods corresponding 
with any description or sample cannot 
be excluded or restricted. Other 
terms which seek to limit or exclude 
liability in a consumer contract may 
be regarded as unfair and therefore 
unenforceable. 

In respect of a business to business 
contractual claim on a supplier’s written 
standard terms, liability for breach of 
an express term can only be limited 
or excluded to the extent that it is 
reasonable to do so. 

Liability for death or personal injury 
cannot be excluded or restricted, 
whether in a consumer or business to 
business contract. 

5. What are the rights of 
the consumer if products 
are manufactured outside 
your jurisdiction or the 
EU?
Where a defendant to a claim under 
the Act is domiciled in England or 
Wales, the English Courts have 
jurisdiction and it does not matter if 
the manufacture, marketing and damage 
all occurred outside England and Wales. 

If a claimant suffers injury in England 
or Wales, the English Court is likely to 
have jurisdiction over a claim under the 
Act on the basis that the harmful event 
happened in England or Wales. 

6. What are a 
manufacturer’s and a 
retailer’s liabilities for 
omitted or delayed recall 
campaigns?
In terms of criminal liability, failure by 
producers and distributors to notify the 
authorities of an unsafe product they 
have put on the market, can lead to 
fines of up to the statutory maximum 
or up to three months’ imprisonment, 
or both, under the General Product 
Safety Regulations 2005. It is also a 
criminal offence under the Act to 
breach sector-specific product safety 
regulations. 

7. Is there a specific 
procedure or are there 
specific rules of evidence 
for defective products 
litigation, or do normal/
summary procedures and 
rules of evidence apply?
Normally available Court procedures 
apply. 



MERITAS GUIDE TO DEFECTIVE PRODUCTS LITIGATION IN EMEA 29

8. What kind of pre-
action measures are 
available and what are 
their limitations? Must 
you send a warning 
letter before issuing any 
proceedings?
A prospective claimant may apply for 
disclosure and inspection of documents 
before Court proceedings have started. 
Such an order will be made if: 

i. the respondent is likely to be a party 
to subsequent proceedings;

ii. if proceedings had started the 
respondent’s duty to disclose 
documents would extend to the 
documents sought; and

iii. disclosure before proceedings 
have started is desirable in order 
to dispose fairly of the anticipated 
proceedings, assist the dispute to 
be resolved without proceedings, or 
save costs. 

In an appropriate case, the Court may 
grant an interim injunction, or order, 
to preserve the position. In respect of 
relevant property, this could be for its’ 
detention, custody or preservation, for 
inspection, for the taking of a sample, or 
for the carrying out of an experiment. 

The Court rules require a Pre-Action 
Protocol to be followed before Court 
proceedings are issued. This Protocol 
includes the claimant writing to the 
defendant with concise details of the 
claim, the defendant responding within 
a reasonable time and the parties 
considering whether negotiation 
or some other form of alternative 
dispute resolution (ADR) might enable 
them to settle their dispute without 
commencing Court proceedings. There 
is a separate Pre-Action Protocol for 
personal injury claims. 

9. What sort of remedy 
is generally available to 
the buyer of a defective 
product (replacement of 
the product, repayment 
of purchase price and 
other damages)?
In a strict liability claim under the Act, 
damages are available to compensate 
the injured person for death, personal 
injury and damage to non-commercial 
property, although not damage to the 
defective product itself. Damage to 
property with a value below GBP275 is 
not covered by the Act. 

In a contractual claim, the remedies 
available depend on the classification of 
the term breached. Remedies include 
the right to repudiate the contract 
and/ or claim damages. For consumers, 
there are tiered remedies for certain 
terms implied by statute, including a 30 
day window within which to reject the 
goods and claim a full refund, or make a 
request for repair or replacement. 

In a claim for negligence, damages are 
available to compensate a claimant 
for losses which were a direct and 
reasonably foreseeable consequence of 
the negligent act. In respect of product 
liability, no claim can be made for pure 
economic loss, namely financial loss not 
arising from physical injury or damage 
to property. 

10. What are the costs 
of defective products 
litigation? Who ultimately 
bears such costs? Who is 
responsible for experts’ 
costs?
The costs of defective products 
litigation depend on the particular 
case in question. Costs-shifting applies 
in Court proceedings. The winning 
party is generally awarded their costs 
payable by the losing party. The Court 
will control recoverable costs at an 
early stage by deciding acceptable 
levels for the parties’ costs budgets for 
the proceedings, including the fees of 
expert witnesses. 
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11. Who has the burden to 
prove that a product is 
defective? Is it always the 
buyer?
Under the Act, the burden of proof 
is on the claimant to establish that 
the product was defective and that 
it caused the loss. However, it is 
unnecessary for the judge to ascertain 
the precise defect. For example, 
a claimant need not demonstrate 
precisely how a bicycle’s handlebars 
failed in order to show that the bicycle 
was defective. 

In a contract and negligence claim the 
burden of proof is on the claimant. 

In civil claims, the standard is to prove 
the case against the defendant on the 
balance of probabilities.

12. Is the state of the art 
defence available? 
In addition to other available defences, 
the state of the art, or development 
risks, defence is available. It is a defence 
to show that the state of scientific and 
technical knowledge at the relevant 
time was not such that a producer of 
products of the same description as the 
product in question might be expected 
to have discovered the defect if it had 
existed in their products while they 
were under their control. 

13. What are the deadlines 
within which a claimant 
must notify defects and/or 
commence proceedings? 
Can such deadlines be 
frozen or extended? 
An action under the Act must be 
brought within three years of the later 
of the accrual of the cause of action 
(the date the damage is suffered), or 
the date of knowledge of the claimant. 
The overriding time limit is 10 years 
from the date on which the defective 
product was supplied by someone to 
whom the Act applies. 

The limitation period for a claim of 
personal injury or death is three 
years from the later of the accrual 
of the cause of action or the date of 
knowledge of the person injured. The 
Court has discretion to exclude this 
time limit if it would be equitable to 
do so. 

The limitation periods for claims in 
contract and negligence are six years, 
from the date of breach of contract and 
the date damage is suffered respectively.

Limitation periods may be extended 
in cases of disability on the part of the 
claimant or fraud by the defendant. 
However, these periods will not affect 
the above 10 year overriding time limit. 

14. What are the rules for 
bringing a claim in a class/ 
collective action?
Class action proceedings are available 
for product liability claims, in so far 
as there are procedural mechanisms 
available that enable claims to be 
considered in a grouped fashion. Claims 
can be consolidated through a Group 
Litigation Order. It is an opt-in regime 
rather than an opt-out regime.

15. What is the average 
duration of defective 
products litigation? 
Approximately 12 to 18 months from a 
claim being issued at Court. Generally 
longer if there is a Group Litigation 
Order. 
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