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There are a lot of times where you’ll 
suffer a mishap because there are 
certain things beyond your control. 

However, there are many instances out 
there where a mishap occurs because you 
failed to do something so simple like not 
leaving the stove on in your house. When 
it comes to retirement plan sponsors, there 
are so many things that can go wrong in 
the operation of a retirement plan. How-
ever, there are many errors that could af-
fect the tax qualification of 
the plan and cost needless 
amounts of money to correct 
on some very simple things 
that can be easily avoided 
through the plan sponsor’s 
control. This article is about 
plan errors that a 401(k) plan 
sponsor can easily avoid. 

Not filing a Form 5500
In terms of avoidable errors, 

let’s start with the biggest and 
one of the costliest to fix that 
is so avoidable. Every quali-
fied retirement plan that has 
employees participating in-
cluding a 401(k) plans needs 
to file a Form 5500. Every 
year, a Form 5500 has to be 
filed as long as the plan has 
participant assets in it. The 
plan sponsor needs to be 
aware that the form has to be completed and 
that they have to electronically file it. The 
problem with not filing a Form 5500 is that 
there is an unlimited statute of limitations 
so the Department of Labor (DOL) and/or 
the Internal Revenue Service (IRS) can go 
after the plan sponsor from now until the 
end of time. There is a delinquent volun-
tary compliance program offered by the 
DOL that allows plan sponsors to file late 
5500 returns at a reduced compliance fee. 
If the plan sponsor fails to file a Form 5500 
and the DOL does contact the plan sponsor 
before a filing is made with the voluntary 

compliance program, the penalties can be 
in the tens of thousands of dollars especial-
ly when the DOL claims they can charge 
up to $2,063 a day for a late filing and the 
IRS can also penalize a plan sponsor $25 a 
day up to  $15,000. While many plan spon-
sors will blame a third party administrator 
(TPA) for not completing a Form 5500 as 
a contractually required as the usual ex-
cuse for a missing filing, it’s ultimately the 
plan sponsor’s responsibility that they get 

a Form 5500 completed and filed. Another 
consideration with a Form 5500 is that if 
the plan requires a plan audit for having 
100 or more plan participants, failure to at-
tach a completed audit to the Form 5500 is 
the same as not filing one since an audit is 
required for filing. Regardless of the reason 
for the error for not filing a Form 5500 on 
a timely basis, it is one of the easiest mis-
takes to avoid and one of the costliest to fix.    

Late deferrals
What sets out a 401(k) plan from almost 

all other retirement plans is elective con-

tributions which are deferrals from plan 
participants from their salary.  A plan spon-
sor is also a fiduciary and they have the re-
sponsibility of safeguarding the retirement 
assets of their employees, so that means 
they must exercise that role with the high-
est duty of care. One aspect of that duty 
is making sure that the deferral contribu-
tions segregated from payroll are deposited 
in the 401(k) plan’s trust as soon as pos-
sible. In the old days, guidance suggested 

that employers had up until 
the 15th day of the follow-
ing month to deposit salary 
deferral contributions. How-
ever, the DOL reinterpreted 
that guidance to mean that 
plan sponsors had to deposit 
salary deferral contributions 
as quickly as possible. There 
is absolutely no reason that 
plan sponsors can’t deposit 
salary deferral contributions 
before the next payroll is 
completed. There is plenty 
enough time for plan spon-
sors to quickly deposit con-
tributions of money that no 
longer belongs to them in 
a quick fashion. Failure to 
quickly deposit salary defer-
ral contributions results in a 
prohibited transaction that 
must be corrected by the plan 

sponsor which will also include additional 
payments by the plan sponsor as a form of 
interest payment for holding onto the defer-
rals for too long. Errors in not depositing 
deferrals in a timely fashion require a filing 
with the DOL and the paying of an excise 
tax with the IRS. Depositing money into 
the trust and forgetting about won’t suffice 
since there is a question on Form 5500 on 
whether deferrals have been deposited late. 
I have represented many plan sponsors who 
were later contacted by the DOL because 
the 5500 said there were late deposits and 
the DOL had no record of a corrective fil-
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ing. It’s better to vol-
untarily correct this 
type of errors before 
it’s discovered on a 
DOL and/or IRS audit.   

Forgetting when par-
ticipants are eligible 
to participate

Unless a 401(k) plan 
has an immediate eli-
gibility provision,  the 
plan will have eligibil-
ity requirements for 
newly hired employ-
ees. The eligibility re-
quirement to be a par-
ticipant for the salary 
deferral feature can be 
as long as one year.  It 
is up to the plan spon-
sor to advise the TPA 
of the census of their 
employees on an an-
nual basis and advise 
them of any new hires. 
However, ultimately, 
it is the plan spon-
sor’s requirement that they effectively 
track their employees and figure out when 
they’re eligible to participate. The problem 
with forgetting when people are eligible 
to participate is something that the IRS 
calls the missed deferral opportunity. By 
not allowing employees to participate in 
the 401(k) plan when they were eligible, 
the plan sponsor must make a corrective 
contribution to these employees for their 
missed opportunity to make 401(k) defer-
rals plus earnings. It’s costly for the plan 
sponsor especially when they have to make 
corrective contributions for missed deferral 
opportunities for employees who never had 
the intention to make a salary deferral. A 
plan sponsor can avoid this costly and un-
necessary error by reviewing eligibility be-
fore every plan entry date to make sure that 
an eligible participant isn’t forgotten about.

Forgetting to give out required notices
Under ERISA, plan participants have 

rights and they have rights to get informa-
tion from the plan sponsor. Plan partici-
pants, for example, are entitled to a copy 
of the plan’s summary plan description 
(SPD) when they’re eligible and anytime 
there is a plan restatement where the SPD 
is re-drafted. The plan participant is also 
required to get a copy of the plan’s sum-
mary annual report, fee disclosures (if the 

plan is participant directed), and an annual 
statement of their account balance. Other 
than a lawsuit, there is nothing worse than 
a DOL audit and there is nothing worse 
than for a plan sponsor to admit that they 
didn’t hand out the legally required notices. 
While the plan sponsor will blame the TPA 
for not provide the notices, it’s still the plan 
sponsor’s responsibility to distribute them. 

The problem of loans
Loans to plan participants are an impor-

tant exception to the prohibited transaction 
rules that qualified plans to have to avoid. 
With that exception, plan loans must act by 
the strict guidelines including the length 
of the loan, maximum loan amounts, and 
the need for participants to pay off the 
loan on a timely basis. Failure to abide by 
these rules will lead to a possible prohib-
ited transaction and a distributable/taxable 
event to plan participants. The problem 
with plan loans usually happens when the 
plan participants aren’t paying off the loans 
and that’s usually because of a mistake by 
the TPA and/or the plan sponsor. The prob-
lems with paying off loans usually occur 
when a participant takes out multiple loans 
because the plan allows it which means 
that some loans maybe are being paid off 
and one or two are forgotten about. Loans 
can be a headache but they become less 

of a headache to man-
age if the plan sponsor 
only allows one loan 
outstanding at a time.

Not having an ERISA 
bond

When it comes to er-
rors, not having a re-
quired ERISA bond for 
an ERISA plan isn’t the 
most expensive error, 
however, it’s one of the 
most avoidable. Every 
qualified plan that cov-
ers employees has to 
have a bond in place 
to protect assets of the 
plan from theft by plan 
fiduciaries.  The bond 
is required and since 
it’s a Form 5500 ques-
tion, saying that a plan 
sponsor doesn’t have 
one is an absolute red 
flag for the DOL to 
audit a plan. It’s im-
perative that the plan 

sponsor gets a bond. In addition, the plan 
sponsor needs to understand the distinction 
between an ERISA bond and fiduciary li-
ability insurance. An ERISA bond protects 
plan assets from theft and is required. Fi-
duciary liability insurance isn’t legally re-
quired and protects plan fiduciaries from 
liability and costs associated with their role 
as plan fiduciaries. While plan sponsors 
need an ERISA bond, I also suggest they 
get fiduciary liability insurance as well. 


