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Being a retirement plan provider is 
very challenging and every year 
presents a new challenge.  The re-

tirement plan industry is always in flux 
and you need to be up to date on what’s 
going on. This article is about challenges 
in 2019 affecting the retirement plan indus-
try and how you can be ahead of the curve.

That new fiduciary rule thing
Doctor McCoy said it best in Star Trek 

II: The Wrath of Khan when he said after 
Dr. Spock’s death: “He’s really not dead, 
as long as we remember 
him.” While the Department 
of Labor’s (DOL’s) attempt 
at introducing a new fidu-
ciary rule failed because of 
a negative court decision 
and President Trump’s op-
position to it, it’s not dead 
as long as we remember it. 
How do we remember it? 
Well, ask the broker-dealers 
who spent millions in le-
gal fees to comply with the 
rule and ended up eliminat-
ing certain blocks of their 
retirement plan business to 
comply with the best inter-
est exception to that doomed 
fiduciary rule. Ask the plan sponsors who 
learned about fiduciary duty and that their 
brokers don’t serve in that role because of 
the DOL’s failure in implementing the new 
rule. Ask the registered investment advi-
sors who always served in a fiduciary duty 
and deep down are happy that a fiduciary 
rule that was watered down to include bro-
kers was withdrawn. While the new fidu-
ciary rule is dead, it does live on because 
broker-dealers haven’t been able to run 
back the clock on the rule and hope no one 
remembers it. The DOL has indicated that 
they’re going to take another stab at imple-
menting a new rule, maybe the third time 
is the charm. Eyes are now on the Secu-
rities and Exchange Commission (SEC) 

and their version of a new fiduciary rule 
and the question is whether the DOL will 
try to use that rule as part of their template 
for their version of the fiduciary rule.  Re-
gardless of whether a new DOL fiduciary 
rule is implemented, just keep in mind that 
the failed implementation of the latest pro-
posed rule still has an effect on the industry 
as more and more plan sponsors are ask-
ing about fiduciary services and trying to 
find out providers that offer them. 10 years 
ago, most of the retirement plan industry 
didn’t know what an ERISA §3(38) fidu-

ciary was, now more and more plan spon-
sors know what it is. The failed fiduciary 
rule lives on in the plan sponsors that ask 
for and the plan providers who understand 
that there is growing interest by sponsors 
in providers that offer it including such full 
delegation models such as ERISA §3(16) 
and ERISA §3(38) service models. As a 
plan provider, you need to understand the 
continued impact of the failed rule and 
you need to factor in the increased inter-
est in fiduciary services in your practice.

Further consolidation in the retirement 
plan business

It seems that every week reading 401khel-
pcenter.com, there seems to be another 

third party administrator (TPA) that’s be-
ing bought by a larger TPA or there are pro-
viders that are deciding to exit the retire-
ment plan business altogether. Ever since 
the fee disclosure rule was implemented 
in 2012, there has been a large consolida-
tion in both the TPA and investment advi-
sory business. Big plan providers are get-
ting bigger by gobbling up smaller fellow 
providers. Some of these larger TPAs and 
investment advisors are themselves gear-
ing up for an initial public offering or to 
be bought by an even larger plan provider. 

Many retirement plan pro-
viders have been exiting the 
business as well, especially 
on the bundled insurance 
company side. What does 
it all mean? It means con-
solidation in this business 
will eliminate competition. 
Will that competition help 
increase pricing in the busi-
ness because fewer provid-
ers mean less competition? 
In many industries such 
as the airline industry, de-
creased competition meant 
decreased capacity which 
meant increased prices. I 
assume that when it comes 

to the retirement plan industry is con-
cerned, decreased amount of competitors 
may actually further decrease pricing. How 
is that possible? Providers who are buying 
their smaller competitors are hoping that 
consolidation will lead to costs savings 
through economies of scale. The problem, 
of course, is that consolidation will mean 
fewer jobs in the industry as consolidation 
usually means that redundant jobs (be-
cause of the consolidation of plan provid-
ers) will be eliminated. Are fewer jobs in 
the retirement plan industry a good thing? 
I don’t know if that’s a good thing because 
there is always a demand for quality em-
ployees and if quality employees leave 
the industry because of consolidation, it’s 
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going to be a problem. AS fur-
ther consolidation increases, my 
concern is for the smaller play-
ers in the business such as local 
TPAs and investment advisors. 
As certain plan providers get 
bigger and bigger with presence 
from coast to coast, it may leave 
these smaller providers will less 
room to maneuver and compete. 
Larger providers have the abil-
ity to lower their costs because 
of economies of scale and that, 
which smaller providers can’t. 
As fees become more and more 
competitive thanks to fee disclo-
sure and competition, that may 
put the smaller providers at a 
distinct advantage.  What impact 
this consolidation will have the 
retirement plan business is cer-
tainly open for debate, but as a retirement 
plan provider, it is a cause for concern.

Multiple Employer Plans are back
Multiple Employer Plans (MEPs) were 

dealt a big blow when the DOL ruled in an 
advisory opinion that when a MEP has no 
commonality between adopting employers 
(the so-called “Open MEP”), it wouldn’t 
be considered a single plan for ERISA 
purposes. MEPs that weren’t a single plan 
for ERISA purposes had to issue a Form 
5500 for each adopting employer. A big 
selling point for an “Open MEP” was that 
there would be one 5500 for the plan and 
nothing for the adopting employers.  That 
advisory opinion that was actually only 
issued to one MEP, in particular, took the 
wind out of the sail of Open MEPs. For 6 
years, there was no follow-up by the DOL 
to add to their opinion, which was inconsis-
tent with the view of the Internal Revenue 
Service and there was no legislation passed 
by Congress that would return Open MEPs 
to prominence and renewed interest.  Presi-
dent Trump created renewed interest in 
Open MEPs by issuing an executive order 
for the DOL to develop a new rule regard-
ing MEPs. There was much anticipation (it 
has been 6 years) for the DOL to issue rules 
to bring back Open MEPs. Unfortunately, 
the proposed rules issued by the DOL did 
nothing to bring back renewed interest into 
MEPs, it mirrored their previous view in 
that 2012 advisory opinion. That means 
MEPs would still need commonality be-
tween adopting employers to be considered 
a single plan for ERISA purposes. While 
many in the retirement plan industry think 

that this proposed rule won’t renew interest 
in Open MEPs and all MEPs, I think it will.  
The rules issued by the DOL were proposed 
rules and I think their view is that they want 
Congress to handle it by passing legislation 
for Open MEPs. There are about a half-
dozen congressional bills that would create 
Open MEPs and I think the DOL punted the 
issue by creating proposed rules that didn’t 
bring back MEPs. MEPs can still be an at-
tractive plan to offer, so I think plan pro-
viders shouldn’t take the proposed rules as 
some sort of repudiation of Open MEPs be-
cause it’s probably still a work in progress. 

The end of revenue sharing will bring 
something new

When I was a young ERISA attorney 
back in the late 90’s, I was surprised to 
learn how daily 401(k) plans really oper-
ate, as compared to what my textbooks in 
my LLM classes at Boston University said. 
A big part of the daily 401(k) plan business 
was revenue sharing, the idea that certain 
mutual funds would pass revenue sharing 
and sub t/a fees to the TPA to offset plan 
expenses. When I first heard of revenue 
sharing, I thought it was something like 
payola in the record business in the late 
50’s. Revenue sharing in the 401(k) plan 
business is legal while payola in the mu-
sic industry is illegal and it’s only because 
Congress said so. My problem with rev-
enue sharing is that not every mutual fund 
company offered it and plan sponsors were 
led to believe that less costly investments 
were actually expensive because they paid 
no revenue sharing to reduce their adminis-
trative expenses. While revenue sharing is 
still legal, litigation against many large plan 

sponsors for selecting more ex-
pensive mutual funds that paid 
revenue sharing had a chilling 
effect on revenue sharing prac-
tices. Picking revenue sharing 
paying funds as a practice has 
pretty much died down, but I 
think the end of revenue shar-
ing will lead to other problem-
atic practices. I think it started 
when Fidelity decided in 2018 
that they were going to start 
charge 5 basis points on any 
Vanguard funds held in 401(k) 
plans that they recordkeep for. 
Since Vanguard didn’t pay any 
sub/TA fees to Fidelity for ad-
ministering and recordkeeping 
their funds within those 401(k) 
plans that Fidelity record keeps 
for. Fidelity didn’t think that 

was fair and probably to make their index 
funds more attractive, they slapped that 
5 basis point charge. I believe that these 
practices will become more common and 
that certain 401(k) custodial platforms 
and certain bundled TPAs will start charg-
ing extra for non-proprietary mutual funds 
and may extract payments from mutual 
funds companies for access to their client 
plans.  That means those fund companies 
that don’t like to pay for access and sub/
ta fees may find themselves out of luck in 
being represented on a 401(k) platform. 
However, that all depends if all providers 
and 401(k) custodial platforms will play 
ball. Only time will tell, but I think that 
these type of access for pay practices will 
become more prevalent in the industry.


