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Introduction 

On July 31, 2018, after years of debate and attempts at compromise, the Massachusetts 

legislature finally passed a bill that will fundamentally alter the use of noncompete agree-

ments in the Commonwealth. The bill was signed by Governor Baker on August 10, 2018, 

and the law will go into effect on October 1, 2018.  The new law (M.G.L. c. 149 § 24L) 

will apply only to agreements that are signed on or after October 1, 2018.  
 

The law does not prohibit the use of noncompete agreements altogether, but it does create 

specific standards regarding the enforceability of such agreements. In addition to traditional 

noncompete agreements, the law applies to “forfeiture for competition” agreements. These 

agreements impose adverse financial consequences on a former employee if he or she en-

gages in competitive activities. In the accounting field, many employers utilize agreements 

that require a former employee to pay to the employer a percentage of revenue from clients 

who follow the employee to a new firm. Firms intending to use forfeiture for competition 

agreements after October 1, 2018 should determine if the law applies to their agreements 

(i.e., are they agreements restricting competition) and, if so, take steps to ensure compli-

ance with the new law.   
 

Coverage 

The new law applies to employees who work or reside in Massachusetts. A choice of law 

clause providing that the law of some other jurisdiction will apply will not be effective with 

regard to employees who have worked or lived in Massachusetts for at least 30 days prior 

to termination. The law includes independent contractors within the definition of 

“employee” and noncompete agreements with contractors are therefore covered. As an 

aside, entities engaging independent contractors should ensure that they satisfy the strin-

gent requirements of the Massachusetts Independent Contractor law. (M.G.L. c. 149 § 

148B.) 
 

Employees Who May Not Be Subject to Noncompete Agreements 

The law provides that noncompete agreements may not be enforced against the following 

types of employees: 
 

 Employees who are non-exempt under the Fair Labor Standards Act (i.e. employees 

eligible for overtime); 

 Undergraduate or graduate students who are employed as interns or are engaged in 

short-term employment, as well as employees under the age of 18; 

 Employees who have been terminated without “cause” or who have been laid off.   
 

The law does not define what constitutes “cause” for termination, and employers may be 

well served by including a definition of what constitutes cause for termination in their non-

compete agreements. Whether court cases create a common law definition of cause in this 

context remains to be seen. 
 

Specific Provisions 
 

A. Reasonableness  

Consistent with established Massachusetts case law, the law provides that a noncompete agree-

ment must be no broader than necessary to protect the confidential information, trade secrets, or 

good will of the employer.   

New Noncompete Agreement Law in Massachusetts 
by Daniel J. Blake 
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On July 2, 2018, the United States District Court for the Middle District of Alabama ordered PriceWaterhouseCoopers LLC 

(“PWC”) to pay the Federal Deposit Insurance Company (“FDIC”) $625 million in damages for PWC’s professional negligence 

in failing to detect the fraud of its client, Colonial Bank (“Colonial”), and Colonial’s largest customer, Taylor, Bean & Whitaker 

Mortgage Corporation (“TBW”). PWC served as the independent, external auditor for Colonial’s parent company during the years 

when the fraud occurred. The FDIC brought the lawsuit as receiver for Colonial.  
 

The fraud involved Colonial’s Mortgage Warehouse Lending Division (“MWLD”), which provided short-term funding to mortgage 

originators. TBW was a large-scale mortgage originator and was the MWLD’s largest customer. The MWLD advanced funds to 

TBW under three funding facilities: (1) a traditional warehouse line of credit whereby Colonial took the underlying mortgage 

loans that TBW originated as collateral for its funding; (2) the COLB Facility where Colonial acquired as collateral a 99% partic-

ipation interest in the underlying mortgage loans originated by TBW; and (3) the AOT facility whereby Colonial acquired as col-

lateral a 99% participation interest in pools of loans originated by TBW.   

 

B. Duration 

A covenant not to compete cannot exceed a 12-month period 

from the date of the employee’s departure. This period may be 

extended up to 24 months if the employee breaches his or 

her fiduciary duty to the employer or unlawfully takes the em-

ployer’s property. 
 

C. Geographic Scope 

The agreement must be reasonable in geographic scope. An 

agreement limited to the geographic area in which the em-

ployee provided services or had a material presence within 

the last two years of employment will be presumptively rea-

sonable.  
 

D. Scope of Restricted Activities 

The agreement must also be reasonable as to the scope of 

restricted activities. A restriction limited to the specific services 

the individual provided over the two years prior to termination 

is presumptively reasonable, provided that the restriction oth-

erwise seeks to protect legitimate business interests. 
 

Garden Leave / Other Consideration 

The law requires that the agreement provide “garden leave” or 

“other mutually-agreed upon consideration.” Garden leave 

requires payment during the restricted period of at least 50% 

of the employee’s highest annual salary within two years prior 

to the employee’s termination. The law does not define “other 

mutually-agreed upon consideration.” For existing employees, 

however, the law expressly provides that continued employ-

ment alone is not sufficient consideration for a non-compete 

agreement and the employer will have to provide some addi-

tional “fair and reasonable” value to the employee.  
 

Review By Individual 

Like the federal Age Discrimination in Employment Act’s re-

lease requirements, the law has specific provisions regarding 

review and consideration of noncompete agreements. 
 

 At Hire 

The written noncompete agreement must be provided with 

the formal offer of employment, or ten (10) business days 

before employment starts, whichever is earlier.  The agree-

ment must expressly state that the individual has the right to 

consult with counsel prior to signing. 
 

B. During Employment 

The written noncompete agreement must be provided ten 

(10) business days before the agreement is to be effective, 

and must expressly state that the individual has the right to 

consult with counsel prior to signing. 
 

Enforcement 

Any civil actions relating to noncompetition agreements must 

be brought in the county where the individual resides or, if 

the parties agree, in the Business Litigation Session of the 

Suffolk Superior Court.   
 

What is Not Covered 

The noncompete law will not apply to: 

 Agreements restricting solicitation of customers or former 

coworkers. 

 Nondisclosure and confidentiality agreements. 

 Noncompete agreements entered into in connection with 

the sale of a business. 

 Noncompete agreements made in connection with sepa-

ration from employment, provided that the employee is 

given seven (7) days to rescind acceptance.   
 

Planning 

Employers planning to use noncompete agreements going 

forward should review and revise their agreements and overall 

strategy for protection of legitimate business interests in order 

to be ready for the October 1st effective date. 

 
 

Contact the author at: daniel.blake@leclairryan.com 
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A Poorly Designed Audit and Failure to Follow Proper Audit Procedures Leads to a Large 

Judgment Against PwC by Eric A. Martignetti, Esq.  
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Poorly Designed Audit cont. 

For lawyers, the fraud was spearheaded by the chairman of TBW with the assistance of Colonial’s senior vice president and other   

employees. In the spring of 2002, TBW began to overdraw on its accounts at Colonial, and the MWLD’s employees “swept” funds 

between TBW’s accounts to prevent the overdrafts from appearing on Colonial’s daily reports.   
 

In late 2003, the fraudsters moved TBW’s overdrafts, then about $120 million, to the COLB Facility.  Under this phase of the fraud, 

TBW acquired COLB funding by selling Colonial’s participation interests in mortgages that had already been sold to other investors, 

making it appear as though Colonial owned a 99% participation interest in mortgages that had value when in fact the mortgages had 

no value.  
 

In the summer of 2015, the fraudsters moved the fraud from the COLB Facility to the AOT Facility.  At this point, the fraud had grown 

to more than $600 million. Under this phase of the fraud, Colonial received participation interests in pre-certified securities-in-interest 

that were supposed to be backed by pools of mortgages but in fact were backed by no mortgages. The pools of loans also contained 

“junk loans” that were either in default or had other problems.  By the time the fraud was discovered in 2009 and Colonial was 

placed in receivership, the AOT Facility contained $1.473 billion in fake or impaired mortgage trades.    
 

Colonial’s parent company retained PWC to audit it on a consolidated basis for purposes of complying with SEC disclosure laws and 

the Sarbanes Oxley Act. This meant the financial information PWC audited included financial information of both Colonial and its   

parent company. For each of its audits from 2003 through 2008—the years during which the fraud took place—PWC issued “clean” 

and unqualified audit reports.   
 

After a bench trial, the court ruled that PWC was liable for professional negligence. Among other things, the court found that PWC:  (1) 

did not design its audits so as to enable it to detect fraud; (2) did not obtain sufficient competent evidence of the COLB Facility of the 

AOT Facility to allow it to sign the audit reports; (3) did not inspect a single COLB loan file in 2003 or 2004; (5) failed to follow up on 

illogical dates on Colonial’s financial reports; (6) failed to understand the AOT Facility (instead delegating that responsibility to               

a college intern); (7) failed to physically inspect the AOT collateral; and (8) failed to follow up when tested sample loans did not meet 

audit expectations.    
 

The FDIC contended that had PWC performed a proper audit in 2003, the fraud would have been detected, and Colonial’s relation-

ship with TBW would have been terminated. The FDIC’s expert opined that the fraud would have stopped on February 24, 2005, five 

days after PWC issued its 2003 audit report. The FDIC’s expert therefore calculated damages for the period from February 24, 2005 

through August 14, 2009, when Colonial was closed down. The court found the damages calculation of the FDIC’s expert to be well-

supported, and it entered judgment against PWC in the amount of $625,309,85.  
 

Colonial’s parent company also sought to recover from PWC.  However, the Court ruled that the parent company’s claims against PWC 

were barred by the in pari delicto doctrine and the audit interference rule.   
 

Contact the author at eric.martignetti@leclairryan.com 

Massachusetts Superior Court Rules Anti-SLAPP Law Covers Claims Arising from FINRA 

Arbitration by Ben N. Dunlap, Esq.  

In Dever v. Ward, a Plymouth Superior Court judge dismissed 

a plaintiff’s tort claims against his opponent’s lawyers in                

connection with an underlying Financial Industry Regulatory 

Authority (“FINRA”) arbitration proceeding. In the Superior 

Court action, the plaintiff argued FINRA arbitration is not a 

“governmental proceeding” and thus not subject to the                      

Massachusetts Strategic Litigation Against Public Participation  

statute, G.L. c. 231, § 59H (the “anti-SLAPP Law”). The 

judge disagreed, concluding FINRA “acts as a quasi-

governmental entity when conducting arbitrations pursuant                  

to its delegated authority.” The FINRA arbitration therefore 

qualifies as a “governmental proceeding” for purposes of the 

Anti-SLAPP Law, ruled the judge.  
 

The anti-SLAPP Law protects a party’s exercise of its “right of 

petition,” which is defined as including statements made in a 

“legislative, executive, or judicial body, or any other govern-

mental proceeding.”  A suit based on such statements may   

be dismissed pursuant to G.L. c. 231, § 59H. 
 

The dispute in Dever v. Ward arose out of a FINRA arbitration 

proceeding concerning the termination of plaintiff’s employ-

ment with a licensed securities broker-dealer in Massachu-

setts. In the course of the FINRA proceeding, the employer 

and its representatives alleged plaintiff made threatening 

statements, and they sought “no-harassment orders” against 

him in the District Court. Police reports, “no-harassment                    

orders,” and criminal complaints against the plaintiff were 

placed into evidence in the FINRA arbitration. 
 

After the conclusion of the arbitration proceedings, the plaintiff 

filed the Superior Court action against his former employer,  
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certain of its representatives, and their attorneys. The complaint 

included counts alleging civil conspiracy, fraud, abuse of process, 

malicious prosecution, defamation, intentional infliction of emo-

tional distress, negligent infliction of emotional distress, and libel. 

The action was dismissed pursuant to the anti-SLAPP Law in 

2016, but the Appeals Court remanded for consideration of 

whether “each challenged claim was not primarily brought to chill 

the defendants’ legitimate petitioning activities,” under the new 

standard anti-SLAPP articulated in Blanchard v. Steward Carney 

Hosp., 477 Mass. 141, 159 (2017), which was decided after 

the initial dismissal order.  On remand, in addition to addressing 

the Blanchard standard, the Superior Court judge expressed a 

willingness to consider, “in the interests of justice,” whether the 

FINRA arbitration was a “governmental proceeding.” 
 

The plaintiff maintained FINRA arbitration cannot be a 

“governmental proceeding,” because, among other reasons, 

FINRA is a private non-profit company incorporated in Delaware. 
 

The judge noted FINRA is “registered with the Securities and 

Exchange Commission and regulates the over-the-counter securi-

ties market ‘as an integral part of a comprehensive system of 

federal regulation of the securities market,” and the SEC “must 

approve all of FINRA’s rules and regulations.” Citing federal                     

authority providing that FINRA performs vital government                               

functions, the judge concluded FINRA is a “quasi-governmental 

entity when conducting arbitrations pursuant to its delegated           

authority” and therefore a FINRA arbitration qualifies as a 

“governmental proceeding” for purposes of the anti-SLAPP Law.  
 

The judge’s decision is subject to appeal.  Attorneys with an         

interest in anti-SLAPP matters, and those involved in FINRA               

arbitrations, will likely be watching closely. 
 

 

Contact the author at ben.dunlap@leclairryan.com 

 

 

 

Nonprofit Youth Hostel Entitled to Real Estate Tax Abatement as Charitable Organization 
by Catherine A. Bednar  

Appellate Tax Board's Decision, and Findings of Fact and Report, ATB Docket No. F328768, promulgated May 29, 2018, and                      

reported at ATB 2018-178 to ATB 2018-197  
 

American Youth Hostels, Inc. (“AYH”) appealed to the Appellate Tax Board (“ATB”) following the refusal of the Board of Assessors of 

the Town of West Tisbury (“BoA”) to abate taxes on certain real estate owned and operated by AYH on Martha’s Vineyard. The ATB 

found AYH was entitled to an abatement under General Laws c. 59, § 5, cl. Third, which provides that real estate owned by a 

“charitable organization and occupied by it or its officers for the purposes for which it is organized” is exempt from taxation.  
 

AYH directly owns and operates 34 hostels in the United States, including the West Tisbury property. AYH offered nightly accommo-

dations at the hostel for approximately $37 per night, plus the cost of a membership card if the guest was not already a member of 

AYH (annual membership ranged from free to $28 based on age;  AYH also sold nightly membership cards at the subject property                 

for $3.) AYH’s CEO, Russell Hedge, testified the subject property’s rate was significantly below the standard lodging rate on Martha’s 

Vineyard, enabling a greater number of guests to experience the area. AYH argued the hostel property was not simply a low-cost hotel, 

but offered an “experiential learning experience.”  
 

The West Tisbury BoA claimed the majority of AYH’s programming was the provision of lodging in exchange for a fee, similar to the 

operation of a hotel. The BoA contented there was insufficient organized programming at the hostel and noted that, based on AYH’s 

national data, only 11.8 percent of AYH’s guests participated in a facilitated program. In short, the BoA argued AYH’s primary purpose 

was to provide inexpensive lodging to its members, and that any education it provided was merely incidental and not in furtherance of 

a charitable purpose.   
 

The ATB noted AYH was a 501(c)(3) nonprofit entity, exempt from federal income tax. AYH’s stated charitable purpose, per its                         

by-laws, is “to help all, especially the young, gain a greater understanding of the world and its people through hosteling. The                        

Corporation seeks to be a leading hostel provider in the world, a valued source of experiential learning, a widely recognized champion 

for intercultural understanding, a vibrant presence in communities across the United States, and an effective advocate for youth travel.” 
 

Citing the Supreme Judicial Court’s decision in New Habitat, Inc. v. Tax Collector of Cambridge, the ATB explained that “because                    

education is a traditionally charitable purpose, factors such as the number of people that are benefitted by the appellant’s programs are 

less significant in determining the appellant’s charitable status.” Based on the evidence presented, the ATB noted the West Tisbury 

hostel “was set up to further AYH’s mission of promoting cross-cultural understanding by encouraging communal living.”   

Anti-SLAPP Law cont. 
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The ATB found credible Hedge’s testimony that AYH complied with standards set by the American Association of Colleges and                     

Universities governing intercultural knowledge, civil engagement, and global learning. In addition to operating its hostels on a daily 

basis, AYH also ran various national organized programs to promote its mission.   
 

In its decision, the ATB found that “at all relevant times, AYH provided an experiential educational experience for guests of the subject 

property. By providing a communal environment that encouraged guests of all ages and different walks of life to engage with one                         

another through everyday interactions, as well as through discussions led by licensed educators over shared meals, AYH educated                  

its guests in understanding and respect for people across cultural lines. AYH further enhanced this educational experience through its 

national programming, including exchange programs to encourage socialization and camaraderie amongst hostellers from diverse    

cultures, as well as through recognition of the United Nations’ International Peace Day.” 
 

The ATB further reasoned that the West Tisbury hostel was not merely a low-priced hotel occupied exclusively by its guests. Instead, 

the subject property was a communal space with rules and limits on length of stay, where guests did not have rights to ownership or 

privacy that interfered with AYH’s charitable mission at the property. Accordingly, AYH met the occupancy requirement of the charita-

ble exemption. 
 

The ATB’s decision underscores that, when determining eligibility for a charitable exemption, having a well-defined and demonstrated 

charitable purpose is more important than other factors such as the percentage or number of people who benefit from the charitable 

purpose. 
 

Contact the author at catherine.bednar@leclairryan.com 

Hostel cont. 

A recent article, by Matthew J. Hamilton, Esq.; Donna L. Fisher, Esq.; and Jessica K. Southwick, Esq., Getting The Snaps And Tweets 

Into Evidence, Law360, (May 25, 2018),  https://www.law360.com/articles/1046810/getting-the-snaps-and-tweets-into-evidence, 

examined the process for authenticating social media and electronic messages introduced into evidence that is recognized by different 

courts.  The article analyzed Commonwealth v. Mangel, 2018 Pa. Super 225, * 1 (March 15, 2018).  In Mangel, prosecutors                   

attempted to put screenshots of Facebook posts and messages purportedly authored by the defendant into evidence.  In support, the 

prosecution proffered a detective to testify Facebook searches showed the screenshots were from an account:  
 

that bore the same name as the defendant, that listed the account holder as living in the same hometown and               

attending the same school as the defendant, that had been verified by a cellphone number – the owner of which 

resided at the defendant’s physical address and bore the same last name – and that contained several of the same 

photographs included on the screenshot. 
 

Getting The Snaps And Tweets Into Evidence.  However, the court held the Facebook screenshots were not properly authenticated 

because the detective could not affirmatively answer the court’s question -- could the detective testify to “a reasonable degree of                   

computer and scientific certainty” that the defendant authored the messages and posts, and that  “no one else intervened or someone 

else grabbed the account.”  Id.   
 

The Massachusetts Court of Appeals has explored authentication of a picture from Facebook in Commonwealth v. Banas, 85 Mass. 

App. Ct. 1108 (2014) (Rule 1:28 decision).  In Banas, the defendant disputed the trial court’s decision to admit a picture of shoes 

from the defendant’s Facebook account into evidence.  Banas at * 1. The defendant was convicted at trial for larceny under $250. Id.  

The photograph of the shoes was introduced as circumstantial evidence that the defendant purchased new shoes after the victim’s 

money was stolen.  Id.  The defendant argued the picture “was not properly authenticated as being posted by the defendant.”  Id.  

Ultimately, the Banas court held the picture was admitted in error, but it was not prejudicial.  Id. 
 

The Banas court, citing to an earlier case Commonwealth v. Williams, 456 Mass. 857, 869 (2010), stated “Evidence of additional confirm-

ing circumstances is needed to authenticate” messages from an individual’s web page.  Banas at * 1.  During the Banas trial, a witness                   

testified that “he was Facebook friends with the defendant, logged onto defendant’s page, saw the picture, and printed.”  Id.  The court held 

this process was not sufficient to authenticate that the “post was made by the defendant.”  Id.  The court later on held the admission of the 

Facebook post was not prejudicial.  Id. 

Attorneys Must Forge New Authentication Methods for Evidence Derived from                                        

Social Media by William E. Gildea  



While courts in the Commonwealths of Massachusetts and Pennsylvania look to different factors in determining admissibility of social 

media posts at trial, a common theme exists. Courts will require concrete proof that evidence from an online account was in fact                     

authored or made public by the account holder. This poses an advanced problem.  How does one prove authorship in the age where 

individuals are connected across multiple devices?  A cell phone, work computer, personal computer and tablet can all be used multiple 

times by an individual in one single day. Attorneys will have to initiate progressive methods to prove “confirming circumstances” of                    

authorship for evidence derived from social media. 
 

Contact the author at william.gildea@leclairryan.com 
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The Terms of Engagement Letters Must Comply With the Ethical Obligations of the                     

Profession by Michael R. Garcia  

The Florida District Court of Appeals’ recent decision in Lindsay 

Owens v. Katherine L. Corrigan and KLC Law, P.A., 17-2740 

(Fla. Dist. Ct. App. 2018) provides a cautionary tale for attorneys 

and other professionals owing elevated duties of care whose re-

tainer agreements contain broad arbitration clauses.  
 

The plaintiff in Owens retained the defendants to represent her   

in a child dependency matter.  The plaintiff signed a retainer 

agreement containing an arbitration clause in which she agreed 

to submit “any controversy, dispute or claim arising out of or  

relating to [defendants] fees, charges, [or] performance of legal 

services” to binding arbitration in accordance with Florida’s fee 

arbitration rule. After an unfavorable result, the plaintiff filed a 

malpractice action against the defendants alleging the defendants 

negligently represented her in her dependency case and caused 

her to lose custody of her children. The trial court dismissed the 

plaintiff’s complaint, finding the parties entered into an enforcea-

ble agreement to arbitrate. On appeal, the Florida District Court  

of Appeals found the arbitration clause unenforceable, citing  

Florida Bar Rule 4-1.5(i), and remanded the case. 
 

Florida Bar Rule 4-1.5(i) prohibits attorneys from entering into 

agreements with clients which provide for mandatory arbitration 

of fee disputes absent clear language notifying clients of their 

rights. Specifically, clients must be advised to consider consulting 

independent counsel prior to signing an agreement which sub-

jects fee disputes to mandatory arbitration. The agreement en-

tered into by the parties omitted this required notice and the court 

found the clause unenforceable on its face.  
 

The defendants argued Florida Bar Rule 4-1.5(i) did not apply 

where the dispute did not concern fees and the arbitration clause 

at issue also required arbitration of disputes arising from 

“performance of legal services.” While the court acknowledged 

the clause could be read as requiring arbitration of matters in 

addition to fee disputes, it nevertheless found the clause “clearly” 

violated the rule by including fee disputes within the disputes 

subject to arbitration without providing the required warning  

language. The court further declined to sever the portion of the 

arbitration clause concerning fee disputes in order that the clause 

might survive and be applied to other disputes not subject to the 

same requirements. It found the portion of the clause providing 

for arbitration of fee disputes to be “inextricably intertwined” with 

the portion requiring arbitration of malpractice actions, and that 

the mandatory arbitration of fee disputes “went to the essence of 

the arbitration agreement.”  
 

Motivating the court’s decision were the “ethical obligations               

and duties” attorneys owe their clients, which the court stated 

“exceeded what the common law requires of arm’s length                  

contracting parties.” Had the plaintiff consulted with counsel  

prior to signing the retainer agreement, the court opines “she 

presumably would have been advised that signing the agreement 

could result in her giving up the right to litigate a malpractice 

claim, which is far more serious than giving up the right to litigate 

a fee dispute.” With this decision, the court unsympathetically 

reminds attorneys of their heightened responsibilities in dealing 

with unrepresented parties, especially where the interaction could 

result in loss of rights. Attorneys should take this opportunity to 

take a fresh look at their own retainer agreements from a pro-

spective client’s perspective, keeping in mind traditional contract 

principles may not provide an effective defense where an attorney 

has arguably over-protected at their clients’ expense.  
 

 

Contact the author at michael.garcia@leclairryan.com 

What Employers Should Know About Class Waivers after the Epic Systems Decision: In a decisive 5-4 opinion, the Supreme 

Court held in Epic Systems Corp. v. Lewis that class action waivers in employment arbitration agreements must be enforced 

under the Federal Arbitration Act (FAA), and neither the FAA’s saving clause nor the National Labor Relations Act (NLRA)                  

suggest otherwise. This case reaffirms longstanding federal policy favoring arbitration. 
 

This recent on-demand webinar discusses the Court’s findings, its potential impact on both employers and employees, the pros                   

and cons of employment arbitration agreements, and best practices designed to maximize the enforceability of employment 

arbitration agreements. Visit  https://www.leclairryan.com/events/xprEventsDetail.aspx?xpST=EventDetail&event=560 
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What Will Janus Mean for Employers? by Michael C. Harrington 

In recent decades unions have faced several challenges. First, union membership continues to decline.  As of 2017, 14.8 million 

workers in America (10.7% of the workforce) were represented by a union, which is down from 17.7 million in 1983 (20.1% of the 

workforce).1  Second, more than half the states have passed “right-to-work” legislation, which prohibits employees from being re-

quired to join a union or pay an agency fee as a condition of employment.2  With Kentucky and Missouri enacting legislation in 2017, 

28 states are now “right-to-work” states. 
 

In the other 22 states, collective bargaining agreements commonly contain a “union security” clause that requires employees in the 

bargaining unit to join the union or pay an “agency fee.” Last week, however, in Janus v. AFSCME, Council 31, the United States 

Supreme Court dealt another significant blow to unions who represent employees in the public sector. The Supreme Court overturned 

its 1977 decision in Abood v. Detroit Bd. of Ed. and held that a public sector employer and a union can no longer require employees 

to join a union or pay agency fees as a condition of employment. 
 

The Petitioner in the case, Mark Janus, is employed by the Illinois Department of Healthcare and Family Services as a child support 

specialist.  In the record before the court, Mr. Janus had stated he did not share the union’s view on various issues and believed that 

the union’s “behavior in bargaining does not appreciate the current fiscal crisis in Illinois and does not reflect his best interests or the 

interests of Illinois citizens.”  Although Mr. Janus had chosen not to join the union, he was compelled to pay an agency fee, which he 

alleged violated his First Amendment rights.  A majority of the Supreme Court agreed. 
 

In writing for the majority, Justice Alito wrote:  “[The] freedom of speech includes both the right to speak freely and the right to refrain 

from speaking at all.”  In his opinion, Justice Alito quoted Thomas Jefferson: “To compel a man to furnish contributions of money for 

the propagation of opinions which he believes and abhor[s] is sinful and tyrannical.”  Ultimately, the court held that “the First Amend-

ment does not permit the government to compel a person to pay for another person’s speech just because the government thinks that 

the speech furthers the interests of the person who does not want to pay.” 
 

After finding that public employees had a constitutional right to refrain from financially supporting a union, the Court held there was 

not any compelling state interest to justify infringing on that right. The court considered two possible interests: (1) maintaining labor 

peace, and (2) preventing “free riders from enjoying the benefits of a union’s efforts without paying for them.” While the court                     

observed that labor peace is a worthy interest of the government, the court’s majority did not believe that “labor peace” would be    

jeopardized by allowing employees to refrain from joining a union or paying an agency fee.  The court also found that avoiding “free 

riders”3 was not a sufficiently compelling interest to allow infringement of the First Amendment’s protections. 
 

While unions have been bracing for this decision, how they will react is yet to be seen. Some unions have begun campaigns to high-

light the benefits of union membership. Unions are also considering, as suggested in the court’s decision, offering certain services to 

nonmembers for a fee (e.g., representing nonmembers at grievance hearings). 
 

So how may employers be affected by the court’s decision in Janus ? First, public sector employers should review their collective                

bargaining agreements and determine whether they contain language that needs to be modified or eliminated in light of the court’s 

decision. Second, employers should be prepared to respond to inquiries from employees regarding the Court’s decision. Employers 

must make sure they do not engage in an unlawful labor practice by encouraging employees to withdraw their membership in or  

support of the union. Employers should train their supervisors to respond to inquiring employees that the decision of whether to be a 

member or pay an agency fee is a decision for the employee to make. Third, more nonmember employees may be representing them-

selves at grievance hearings.  If so, employers will have to be prepared to deal with employees who are not familiar with the process 

or how  the collective bargaining agreement has been interpreted and administered. Finally, employers may also find that unions have 

fewer resources to administer their agreements, which may make unions less available to employers to resolve issues. 
 

Only time will tell how significantly the Janus  decision will actually impact labor relations for employers. If you have any questions 

about the Janus decision, or any other aspects of labor law, please contact one of the members of LeClairRyan’s Labor & Employment 

team. This article appeared previously on LeClairRyan’s Employment blog — https://lrworkplacedefender.com 

 

Contact the author at michael.harrington@leclairryan.com 

 
1 In the public sector, 34% of the workforce is represented by unions, while only 6.5% of employees in the private sector are represented. 

 

2 An agency fee is the portion of a union’s dues that reflect the cost of representing the bargaining unit (e.g., negotiating a collective bargaining agreement, adminis-

tering the agreement, representing employees at grievance hearings/arbitrations, etc.).  The agency fee in Janus was 78.06% of the full union dues. 

 

3 Rather then being a “free rider”, Mr. Janus argued that he was “a person shanghaied for an unwanted voyage.” 
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