PROJECT ON GOVERNMENT OVERSIGHT

August 20, 2020

Special Counsel Henry Kerner
U.S. Office of Special Counsel
1730 M Street NW, Suite 218

Washington, DC 20036

Dear Special Counsel Kerner:

The Project On Government Oversight (POGO) writes to file a Hatch Act complaint regarding
potential violations of the Hatch Act by Postmaster General Louis DeJoy and possibly other
senior federal officials for engaging in prohibited political activity by using their official
authority to attempt to sway an upcoming election. The Hatch Act explicitly prohibits executive
branch officials from using their “official authority or influence for the purpose of interfering
with or affecting the result of an election.”*

As you know, the Hatch Act exists, in part, “to ensure that federal programs are administered in a
nonpartisan fashion.”? In 2007, the Office of Special Counsel (OSC) wrote, “One can imagine no
greater violation of the Hatch Act than to invoke the machinery of an agency ... in the service of
a partisan campaign.”® At the United States Postal Service (USPS), many believe there is an
effort directed by top management aimed in part at disenfranchising voters and hobbling the
electoral performance of a rival to the incumbent president.

According to recent reporting, USPS has removed high-speed mail sorting machines from USPS
facilities.* These machines would be used to sort any mail-in ballots and are capable of sorting
around 35,000 pieces of mail each hour. Documents gathered by CNN show that the removal of
these machines is a part of a plan by USPS to remove “671 machines used to organize letters or
other pieces of mail”—a coordinated “reduction” that began in June of this year during Mr.
Deloy’s tenure.® The Postal Service has offered no explanation regarding their removal.
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Additionally, USPS has removed mail collection boxes in several states.’

Beyond physical changes to mail processing and collection equipment, the USPS implemented
policy changes in what has been referred to as a restructuring of postal service operations.” These
changes include cutting back employee hours and prohibiting overtime.® While Postmaster
General DeJoy has since indicated, following public outcry, that he may be reversing or halting a
number of the policies, damage has already been done.® By DeJoy’s own admission, these
changes have had “unintended consequences that impacted our overall service levels.”° They
have hampered the ability of postal workers to deliver mail on time, causing delays that could be
catastrophic for time-sensitive ballots.!!

The Postal Service also recently warned states that ballots may not be delivered in time for each
to be counted. To combat this delay, USPS has recommended that states employ the more costly
55-cent first-class stamp in lieu of the 20-cent stamp which is typically used for bulk mail and
takes longer to deliver.*? Yet, historically, USPS has treated mailed in ballots as first-class mail
even without a first-class stamp.'3

Another recent policy change seems inarguably aimed at directly affecting mailed-in ballots:
USPS has banned postal clerks from signing as witnesses for mail-in ballots while on duty. This
ends a long-time practice that seems uniquely important under physical-distancing concerns
related to the coronavirus pandemic.'* This practice has been so common that the state of Alaska
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includes postal officials as an example of an authorized witness for ballots on their mail-in
voting instructions website.®

Although several of these policies may have been walked back as recently as August 18,° this
does not negate the possibility that Postmaster General DeJoy—who was until recently a former
finance chair of the Republican National Committee'’—violated the Hatch Act.*® In that light,
we also urge you to investigate the actions of other federal officials who may also have engaged
in potential Hatch Act violations.

The timing of the most recent USPS actions, which have disrupted the smooth and timely
operations of the USPS in the immediate months prior to the 2020 presidential election, raises
serious questions about the motivation of the actions. As the Office of Special Counsel
recommended in a 2011 report, there should be “heightened scrutiny” of actions taken or
proposed “in the final three months preceding an election” that may be politically motivated.*®
We are within three months of the 2020 election now.

Even evidence of a partial political motivation could be grounds for finding a violation of the
Hatch Act under the preponderance of the evidence standard that applies.?° In a 2017 report,
while “OSC did not find evidence” that an individual (whose name is redacted) had “the specific
intent of influencing the outcome of the 2016 elections,” nonetheless, OSC found “USPS

management took official actions” that constituted “a systemic violation of the Hatch Act.”%
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President Trump’s Comments on USPS, Mail-In Voting, and the 2020 Election

In a March 30, 2020, interview on Fox & Friends, President Trump rejected the idea of
increasing funding to support mail-in voting, as proposed by the Democrats, directly equating
increased funding for mail-in voting to increased voter turnout for Democratic candidates over
Republican candidates: “The things they had in there were crazy. They had things—Ilevels of
voting tzleat, if you ever agreed to it, you’d never have a Republican elected in this country
again.”

More recently, in an August 13, 2020, interview with Maria Bartiromo on the Fox Business
network, President Trump directly connected his resistance to additional Postal Service funding
to a desire to prevent mail-in voting, stating, “Now, they need that money in order to make the
post office work, so it can take all of these millions and millions of ballots. Now, if we don’t
make a deal, that means they don’t get the money. That means they can’t have universal mail-in
voting, they just can’t have it.”?3

Again, in that same interview, the president connected mail-in voting to partisan politics:
“You have California where they’re sending out tens of millions of ballots where they have no
idea where they’re going—or maybe they do—maybe they’ll go to everybody but
Republicans.”?*

Despite strong evidence to the contrary, President Trump has repeatedly asserted that mail-in
voting is an unreliable system. “Mail-in voting: It’s going to be the greatest fraud in the history
of elections,” President Trump stated in the White House.? Further, at a recent White House
event, the president stated, “Universal [mail-in voting] is going to be a disaster, the likes of
which our country has never seen. It’11 end up being a rigged election, or they will never come
out wzigh an outcome. They’ll have to do it again. And nobody wants that, and I don’t want
that.”

On August 3, 2020, President Trump and Postmaster General DeJoy met in the White House.
Two days later, Postmaster General DeJoy met with congressional leadership regarding his plans
to make major staffing cuts to the Postal Service. On August 9, the president denied meeting
with the postmaster: “I didn’t speak to the postmaster general of the post office.” %’

22 Aaron Blake, “Trump just comes out and says it: The GOP is hurt when it’s easier to vote,” Washington Post,
March 30, 2020. https://www.washingtonpost.com/politics/2020/03/30/trump-voting-republicans/

23 Chris Stirewalt, “Trump seeks to starve post office to limit mail-in voting,” Fox News, August 13, 2020.
https://www.foxnews.com/politics/trump-seeks-to-starve-post-office-to-limit-mail-in-voting

24 Fox Business, “Trump: Coronavirus stimulus negotiations sticking point is mail-in voting,” August 13, 2020,
00:13:11. https://www.foxnews.com/politics/trump-seeks-to-starve-post-office-to-limit-mail-in-voting

% Anderson Cooper 360, “New questions about Trump’s influence over the USPS,” August 18, 2020, 00:00:06.
https://www.cnn.com/videos/politics/2020/08/15/usps-us-postal-service-dejoy-investigation-phillip-ac360-
vpx.cnn/video/playlists/this-week-in-politics/

2% The White House, “Remarks by President Trump in a Signing of a Proclamation on the 100th Anniversary of the
Ratification of the 19th Amendment,” August 18, 2020. https://www.whitehouse.gov/briefings-statements/remarks-
president-trump-signing-proclamation-100th-anniversary-ratification-19th-amendment/

27 Abby Phillip, Jim Acosta, and Betsy Klein, “Trump met with Postmaster General amid mail-in voting attacks,”
CNN, August 14, 2020. https://www.cnn.com/2020/08/14/politics/trump-postmaster-general-dejoy/index.html



https://www.washingtonpost.com/politics/2020/03/30/trump-voting-republicans/
https://www.foxnews.com/politics/trump-seeks-to-starve-post-office-to-limit-mail-in-voting
https://www.foxnews.com/politics/trump-seeks-to-starve-post-office-to-limit-mail-in-voting
https://www.cnn.com/videos/politics/2020/08/15/usps-us-postal-service-dejoy-investigation-phillip-ac360-vpx.cnn/video/playlists/this-week-in-politics/
https://www.cnn.com/videos/politics/2020/08/15/usps-us-postal-service-dejoy-investigation-phillip-ac360-vpx.cnn/video/playlists/this-week-in-politics/
https://www.whitehouse.gov/briefings-statements/remarks-president-trump-signing-proclamation-100th-anniversary-ratification-19th-amendment/
https://www.whitehouse.gov/briefings-statements/remarks-president-trump-signing-proclamation-100th-anniversary-ratification-19th-amendment/
https://www.cnn.com/2020/08/14/politics/trump-postmaster-general-dejoy/index.html

President Trump isn’t the only one who has made remarks that have raised questions about why
management decisions were made that disrupted the USPS’s operations just months before the
election. For example, President Trump’s deputy campaign manager said, “The president views
vote by mail as a threat to his election.”?®

Trump’s comments are important because, as OSC has noted:

... the case law addressing the Hatch Act’s prohibition against using one’s official
authority or influence to affect the result of an election concerns the
supervisor/subordinate relationship and circumstances in which a supervisor requests, and
a subordinate performs, political chores. By its terms, however, the Act applies more
broadly than that because a federal employee’s influence can extend to situations where
the supervisor/subordinate relationship is not at play.?°

While Postmaster General DeJoy has independence from the White House, OSC has also written
that the Hatch Act is still relevant even when there is not “a traditional supervisor/subordinate
relationship.”*°

It’s also worth noting that, despite the president’s comments, according to three detailed analyses
of mail-in voting, mail-in voting has not benefitted either political party.!

The USPS’s Importance During the Election

The Postal Service has a critical role to play during the coronavirus pandemic, particularly where
the general election is concerned. Millions of Americans are sheltering in place in an attempt to
prevent the spread of the coronavirus. The impact of this on voter turnout could be catastrophic
as many voters will have to forego in-person voting—a tradition that necessitates standing in
large crowds in cramped spaces while waiting to vote and voting. Instead, many voters may want
to take advantage of remote, mail-in voting options.

Even before the pandemic struck, last year, the chair and vice chair of the U.S. Election
Assistance Commission wrote:
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“Most [voters] do not realize the growing role of the United States Postal Service (USPS)
in ensuring all eligible Americans are able to cast a ballot ... While the USPS may not
dominate the discussion around elections, we cannot ignore the role this federal agency
plays in our efforts to ensure every eligible voter is able to cast their ballot. ...

... Ensuring all eligible Americans are able to cast a ballot, no matter where they are in
the world or what their mental or physical abilities are, is just as important as ensuring
their vote is counted accurately.?

A nimble, well-equipped Postal Service will be critical to ensuring that ballots are delivered on
time to be counted.

OSC Has Jurisdiction and an Investigation Is Warranted

An Office of Special Counsel examination is warranted because it is the only federal office
empowered to investigate potential Hatch Act violations, as it has previously done when there
has been alleged wrongdoing, including involving the White House.*

As you know, USPS falls within OSC’s Hatch Act jurisdiction, and OSC issued a 2017 report on
USPS’s management facilitating a labor union’s political activity in support of certain
candidates, including Hillary Clinton.34

The Office of Special Counsel has enforced the Hatch Act with commendable independence
during your tenure, even in the face of considerable White House antipathy.3® We urge your
office to remain independent from any potential pressure and initiate an investigation.

If you have any questions or if we can be of assistance, please contact Rebecca Jones at
rjones@pogo.org.

Sincerely,

Danielle Brian
Executive Director
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