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TO THE HONORABLE SUPREME COURT OF TEXAS: 

With respect to the impact it will have on most Texans, this case is not the most 

important one that is being presented to this Court for consideration at this point in time. 

This may not even be the most important oil and gas case that the Court has been asked to 

take within the last several months. But, this is a case that warrants the Court’s scrutiny, and 

which could probably be dealt with in a short per curiam opinion. 

 The main reason a short per curiam opinion would be appropriate is that the lower 

court’s holding that Merriman must move his operation to land he does not own clearly and 

unmistakably announces new law.1 The holding that there is a distinct third element to an 

accommodation doctrine claim, requiring proof that the surface owner does not have any 

reasonable alternatives for conducting his surface use, is also contrary to and inconsistent 

with this Court’s precedents, the pattern jury charge developed by experts on oil and gas law, 

significant secondary authorities, and the position of the Texas Farm Bureau.2 Further, with 

respect to one aspect of the opinion, the holding is inconsistent with at least one of the 

lower court’s own prior holdings.3 The lower court’s holding is also a pronouncement of 

fundamentally bad policy, as will be further discussed below. Each of these would be a valid 

basis for the Court to grant the Petition for Review and ultimately issue a short per curiam 

opinion, without any need to resort to factual issues.    

Historically, this Court is the preeminent authority in the United States on oil and gas 

                                                             
1 See infra, p. 4; See also Petition at 14-15. 
2 See Petition at 7-14. 
3 See Texas Genco, LP v. Valence Operating Co., 187 S.W.3d 118, 124-125 (Tex. App.—Waco 2006, pet. den’d) 

(Jury questions asking only if the surface owner had an existing use that would be precluded and whether the mineral 
owner had reasonable alternatives to produce the minerals “submitted the necessary elements to establish the 
accommodation doctrine.”) 
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law, especially with respect to the particular issue raised in this case—the accommodation 

doctrine. When this Court speaks—or chooses not to speak—on issues related to oil and gas 

law, the ripple effect is significant. People will pay attention. Therefore, it is important that 

oil and gas cases presented to this Court be closely scrutinized, and that the Court err on the 

side of granting Petitions in oil and gas cases, especially when a lower court pronounces a 

completely new rule of law. Denial of Merriman’s Petition will be interpreted by the bench 

and bar of this state and others as an endorsement of the lower court’s erroneous opinion.     

The fact that the lower court announces a new rule of law is undeniable. The lower 

court noted that Merriman owns one 40 acre tract and “leases approximately 15 other tracts 

of land for use in his cattle operation.” Merriman v. XTO Energy, Inc., 2011 Tex. App. LEXIS 

3601 *1 (Tex. App. – Waco 2011, pet. filed). The lower court acknowledged that, even under 

its interpretation of the accommodation doctrine pronounced by this Court in Getty v. Jones, a 

proper initial inquiry would be whether Merriman had a reasonable alternative means to 

develop “his land” besides the corral and fencing system he uses. Id. at *8. Yet, the court 

went on to disregard that critical aspect of the inquiry. Instead, the court announced that 

because Merriman testified that he could have new pens built on one of the “15 other tracts” 

he leases, there was no violation of the accommodation doctrine on the tract he owns. 

Therefore, the court held that summary judgment in favor of XTO was proper.  

Merriman was even denied the opportunity to have a jury determine whether 

requiring him to construct new pens and corrals on one of the 15 other tracts he leases was a 

“reasonable” alternative to using the land he owns, and upon which his cattle operation 

actually occurred and had been developed and refined, and where the permanent fixtures he 
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utilized were physically constructed. Such a result is contrary to this Court’s established 

precedent, which states that the elements of the accommodation doctrine “involve questions 

to be resolved by the trier of the facts.” Getty v. Jones, 470 S.W.2d 618, 628 (Tex. 1971); 

Tarrant County Water Control & Imp. Dist. No. 1 v. Haupt, Inc., 854 S.W.2d 909, 911 (Tex. 

1993). 

This Court should also grant the Petition because the precise conflict at issue here is 

already very common, and will become even more common in the future. Throughout 

Texas, it is not uncommon for the mineral estate to have been severed from the surface. As 

urban sprawl advances, and as urban drilling becomes more common (as it has in North 

Texas), and as the need to exploit energy resources intensifies, the number of conflicts that 

arise between surface owners and mineral owners should be expected to increase 

dramatically. This Court should seize this opportunity to clarify the accommodation doctrine 

and provide guidance to the citizens of Texas, instead of allowing the bad policy 

promulgated by the lower court to survive as persuasive guidance.   

The reasons that the lower court’s newly-pronounced law is bad policy for this state 

are numerous. Such a rule discourages mineral owners from cooperating with the owner of 

the surface, by reducing any incentive to do so, and the concept of “accommodation” has 

been turned on its ear. Mineral owners can now insist that a surface owner relocate an 

existing surface use to property they merely lease instead of own. If that is not bad enough, 

the term of such a lease is apparently not even considered. So, even if the lease on that 

property could be terminated by the landowner immediately after the existing use were 

moved there, causing the tenant to relocate again or lose his investment entirely, the mineral 
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owner can still force the surface owner to do so. And, the mineral owner can now do so 

even when it admits it can reasonably accommodate the surface owner on his land. 

There are numerous other examples of situations in which application of the lower 

court’s new rule of law would create problems. To use an extreme example, need the mineral 

owner accommodate an elementary school playground by drilling in an open pasture 

adjacent to it on the same mineral lease if doing so might cost a few thousand dollars more? 

Under the rule set out in Getty, the answer would depend on whether the adjacent pasture 

provides the mineral owner a reasonable industry-accepted alternative. Under the rule 

announced in Merriman, the answer has been predetermined, and will always be the same, 

because the children will always have another place they can use during recess.  

The fact that the lower court’s holding is bad policy for Texas, and contrary to 

existing precedent, is not alleviated by it being an unpublished opinion. Members of the Bar 

are ethically bound to seek out and utilize all authority, published or unpublished, that 

supports their client’s position. Although the opinion has not yet been cited by any other 

court, to the knowledge of the undersigned counsel no accommodation doctrine cases have 

been decided since the opinion was issued. And, transactional practitioners will still rely on 

the lower court opinion when advising their clients. 

This case is ripe for, and deserving of, this Court’s attention. Granting the Petition 

for Review would not result in significant administrative burden on the Court’s already 

crowded docket, because a short per curiam opinion remanding the case for a jury trial will 

suffice.    
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CONCLUSION 

 Petitioner Merriman respectfully requests that the Court grant this Motion for 

Rehearing, grant the Petition for Review, and ultimately reverse the holding of the lower 

court and the trial court’s summary judgment. 

Respectfully submitted, 
 
 
/s/       
Wesley D. Lloyd 
State Bar No. 24048964 
NAMAN, HOWELL, SMITH & LEE, PLLC 
400 Austin Ave., Ste. 800 (76701) 
P.O. Box 1470 
Waco, Texas  76703-1470 
(254) 755-4100 
Fax: (254) 754-6331 
E-mail: lloyd@namanhowell.com 
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