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STATEMENT OF THE CASE 
 

Nature of the Case This is an eminent domain proceeding that LaSalle, a gas 
utility and gas corporation under the Texas Utilities Code, 
initiated for the purpose of acquiring, inter alia: (i) a thirty 
foot (30’) wide, approximate 16.943 acre, permanent right-
of-way and easement; and (ii) a total of 28.268 acres as 
temporary workspace easements across tracts of land 
owned by Donnell Lands, a Texas limited partnership.  (1 
CR 1-25.) 
 

Trial Court 36th Judicial District Court, McMullen County, the 
Honorable Joel Ballard Johnson presiding. 
 

Trial Court Disposition On March 19, 2009, LaSalle filed its Original Petition for 
Condemnation.  (1 CR 1-25.)  On April 30, 2009, the 
Commissioners issued their Decision and Award.  (1 CR 
39-42.)  Tab A. 
 
Donnell Lands filed objections to the award asserting 
claims against LaSalle for: (i) damages arising in 
conjunction with the temporary work space easements 
utilized by LaSalle for construction of the pipeline; 
(ii) compensation for the permanent easement of 16.943 
acres taken by LaSalle; and (iii) alleged damage to the 
remainder of the property (8,066 acres) as a result of the 
permanent easement.  (1 CR 49-50.)  Donnell Lands 
subsequently withdrew from the registry of the court the 
monies deposited by LaSalle based upon the 
Commissioners’ Award.  (1 CR 55.) 
 
On October 12 and 13, 2009, the case was tried to a 
McMullen County, Texas jury.  On October 13, 2009, the 
jury returned a verdict for Donnell Lands, awarding 
damages.  (1 CR 249-261.)  Tab B. 
 
On January 6, 2010, the Court denied LaSalle’s Motion to 
Disregard Jury Findings and for Entry of a Judgment 
Notwithstanding the Verdict (2 CR 441) and rendered 
judgment in favor of Donnell Lands in the amount of 
$432,634.00 plus interest at the legal rate per annum from 
May 1, 2009 to the date of judgment (2 CR 442-463).  Tab 
C.  On January 26, 2010, LaSalle filed its Motion for New 
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Trial.  (2 CR 464-548.)  LaSalle’s Motion for New Trial 
was overruled by operation of law on March 22, 2010. 
 

Court of Appeals Fourth District Court of Appeals, San Antonio, Texas.  
Opinion by Justice Angelini, joined by Justices Marion 
and Speedlin.  Published opinion, LaSalle Pipeline, LP v. 
Donnell Lands, L.P., __ S.W.3d __, 2010 WL 5100763 
(Tex. App.—San Antonio 2010). 
 

Court of Appeals 
Disposition 

In an opinion issued December 15, 2010, the court of 
appeals modified, and affirmed as modified, the trial 
court’s judgment.  Tab D.  On this same day, the court of 
appeals entered its Judgment.  Tab E. 
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STATEMENT OF JURISDICTION 

 The Supreme Court has jurisdiction over this appeal under section 22.001(a)(6) of 

the Texas Government Code, because the case presents an issue of substantial practical 

and jurisprudential importance concerning the continued viability of public projects 

throughout the State of Texas where such projects are dependent upon the power of 

eminent domain.  Under the Fourth Court of Appeals’ decision, there can be no certainty 

or predictability in the budgeting for land costs associated with such projects, because 

under the Court of Appeals’ opinion landowners may impermissibly reap substantial 

remainder damages based solely upon speculation and conjecture.  The appellate decision 

in this case is being cited throughout South Texas in numerous pending condemnation 

actions concerning multiple Eagle Ford Shale pipeline projects for the proposition that 

substantial remainder damages are due in every pipeline condemnation case. 

This Court also has jurisdiction over this appeal under Texas Government Code 

section 22.001(a)(2), because the decision of the Fourth Court of Appeals conflicts with 

the decisions of this Court and other courts of appeal, including this Court’s holding in 

Callejo v. Brazos Electric Power Cooperative, Inc. in which this Court expressly stated: 

“We reject Brazos’ argument (and the lower court’s ruling) that the jury could blend all 

the testimony, including testimony on pre-taking value, in making its finding on post-

taking value.”  755 S.W.2d 73, 75 (Tex. 1988).  If left unaddressed by this Court, the 

appellate decision will undoubtedly be cited in future condemnation cases for the 

proposition that a jury can award remainder damages in any amount that falls between the 

numbers given by the parties’ experts, even when there is no evidence to support the 

https://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW10.06&referencepositiontype=S&serialnum=1986107736&fn=_top&sv=Split&referenceposition=176&pbc=F16381DC&tc=-1&ordoc=2021388480&findtype=Y&db=713&vr=2.0&rp=%2ffind%2fdefault.wl&mt=222�
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jury’s damage figure.  This Court should grant LaSalle’s petition for review to confirm 

that Callejo is still the law of Texas, and under Texas law legally sufficient evidence is 

required to sustain a damage award, rather than merely the surmise or guesswork of a 

jury without reference or regard to the evidence presented.  Contra Parallax Corp., N.V. 

v. City of El Paso, 910 S.W.2d 86, 93 n.6 (Tex. App.—El Paso 1995, writ 

denied)(recognizing that Callejo disapproved prior conflicting cases, but limiting the 

holding of Callejo so as to render it impotent); Waterways on the Intercoastal, Ltd. v. 

State of Texas, 283 S.W.3d 36, 43-46 (Tex. App.—Houston [14th Dist.] 2009, no pet.) 

(relying upon Parallax to limit Callejo).  Both Parallax and Waterways are cited and 

relied upon by the San Antonio Court of Appeals in its opinion in this case. 
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ISSUES PRESENTED 

Issue No. 1: 
 
 Whether the conclusory and speculative testimony of Jaime Donnell, which 
concerned only the value of the entire tract of land before the taking, is legally sufficient 
to support the jury’s award for damages to the remainder tract, which damages must be 
determined by considering the difference between the value of the remainder tract before 
the taking and the value of the remainder tract after the taking. 
 
Issue No. 2: 
 
 Whether the conclusory and speculative testimony of Respondent’s expert, which 
was based on valuing tracts of land located outside the relevant county and dependent 
upon speculative estimated percentages of diminution that were unsupported by facts, 
figures or other data, is legally sufficient to support the jury’s award for damages to the 
remainder tract. 
 
Issue No. 3: 
 
 Whether a jury’s leap outside of the evidence to award over $600,000 in damages 
should be allowed to stand where the evidence presented was not legally sufficient to 
support such an award. 
Issue No. 4: 
 
 Whether the trial court erred by allowing jurors who stated their leanings in favor 
of Donnell Lands to remain on the jury, despite LaSalle’s objection and notice to the trial 
court that LaSalle’s peremptory strikes had to be used on these jurors, which did not 
allow LaSalle to use those peremptory strikes on two other objectionable jurors who were 
ultimately seated on the jury.  (Unbriefed.) 



The Fourth Court of Appeals correctly stated the nature of the case.  See TEX. R. 

APP. P. 53.2(g).  LaSalle is a gas utility and gas corporation under the Texas Utilities 

Code.  As such, it has the right and power to enter on, condemn, and appropriate land, 

right-of-ways, easements, and other property.  (1 CR 3.)  In 2009, LaSalle constructed a 

natural gas pipeline approximately fifty-two miles long to carry natural gas between the 

Tilden Gas Plant and the South Texas Electric Cooperative’s new electric plant in 

Pearsall, Texas (the “Pipeline”).  (Id.; 3 RR 24-25.)  In constructing the Pipeline, it was 

determined that there existed a public necessity to locate, construct, operate and maintain 

the Pipeline on lands owned by Donnell Lands.  (1 CR 5.) 

STATEMENT OF FACTS 

On March 19, 2009, LaSalle filed its Original Petition for Condemnation.  (1 CR 

1-25.)  On April 30, 2009, the Commissioners issued their Decision and Award.  (1 CR 

39-42.)  Following the Commissioners’ Decision and Award, Donnell Lands filed 

objections to the award asserting claims against LaSalle for: (i) damages arising in 

conjunction with the temporary work space easements utilized by LaSalle for 

construction of the pipeline; (ii) compensation for the permanent easement of 16.943 

acres taken by LaSalle; and (iii) alleged damage to the remainder of the property (8,066 

acres) as a result of the permanent easement.  (1 CR 49-50.)  Donnell Lands subsequently 

withdrew from the registry of the court the monies deposited by LaSalle based upon the 

Commissioners’ Award.  (1 CR 55.)  This left for trial only the issue of what 

compensation, if any, Donnell Lands was entitled to for the easements obtained by 
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LaSalle, with Donnell Lands carrying the burden of proof on all claims.  The jury 

awarded damages in favor of Donnell Lands. 

The Donnell family, one of the largest landowners in McMullen County (a county 

with approximately 800 residents), has a long history in the county, dating back seven 

generations to the 1870s.  (2 RR 187.)  During voir dire it became readily apparent that 

almost every single veniremember not only knew of the Donnell family, but had either a 

business or personal relationship with the family.  (See 2 RR 54-83.)  Even the trial court 

noted that LaSalle was “getting hometowned by this jury.”  (2 RR 217.)  Nevertheless, 

the trial court overruled LaSalle’s request that two veniremembers be struck for cause, 

forcing LaSalle to use its peremptory strikes on those jurors and allowing two other 

objectionable jurors to remain on the jury.  (2 RR 46, 54-56, 88-90.) 

SUMMARY OF THE ARGUMENT 

At trial, Donnell Lands failed to present a single appraisal, appraisal report or 

comparable property from McMullen County to support its claim for damages.  The only 

testimony Donnell Lands presented was based upon conjecture and speculation, and an 

improper measures of damage.  Without any competent evidence to support their 

findings, the jury nevertheless awarded Donnell Lands damages that are almost three 

hundred percent greater than those found by the Special Commissioners and sixteen times 

greater than the damages that were supported by competent evidence based upon 

objective facts, figures and data. 

There is no competent evidence to support remainder damages in this case.  Jaime 

Donnell’s speculative and conclusory testimony, which was based upon an improper 
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measure of damages, was legally insufficient to support the jury’s award for remainder 

damages purportedly resulting from the permanent easement acquired by LaSalle.  

Likewise, Philip McCormick’s speculative and conclusory testimony concerning sales in 

another county and extrapolation of such testimony to unsupported discount factors on 

undefined portions of the remainder tract, without any tie to market value, was legally 

insufficient to support the jury’s award.  The only competent evidence was offered by 

LaSalle’s expert, who concluded that there was no damage to the remainder tract. 

Even if the evidence offered by Donnell Lands is considered, the jury’s award is 

not supported by the evidence presented.  While a jury has some discretion in 

determining the appropriate compensation due to a party, jurors may not ignore the 

evidence and blend the testimony of a plaintiff’s expert and defendant’s expert in making 

their findings or rely on their own knowledge and experience as a substitute for the 

parties’ evidence.  There was no evidence presented in this case to support the amount 

awarded for remainder damages.  Nor was there legally sufficient evidence of a range of 

values presented by either party that would support such an award.  Accordingly, the 

jury’s award for remainder damages is an impermissible leap outside the evidence in 

contravention of this Court’s opinion in Callejo. 

 
ARGUMENT 

I. THE REMINDER DAMAGES AWARDED BY THE JURY ARE NOT SUPPORTED BY 
LEGALLY SUFFICIENT EVIDENCE 

 
The court of appeals upheld the trial court’s judgment allowing the landowner, 

Donnell Lands, to receive a windfall of nearly sixteen hundred percent over the figures 



-4- 

supported by competent evidence as to the before and after value of the Donnell Lands’ 

South Texas ranchland.  If allowed to stand, the court of appeals’ opinion will have a 

substantial detrimental impact on the majority of public projects dependent upon the 

power of eminent domain, because all predictability in the budgeting for such projects 

will be lost where landowners are permitted to recover substantial remainder damages 

based solely on speculation and conjecture. 

Under Texas law, damage awards in condemnation actions are strictly analyzed 

and such awards must be supported by admissible, competent, and reliable market value 

evidence.  See Exxon Pipeline Co. v. Zwahr, 88 S.W.3d 623, 628 (Tex. 2002) (court 

reversed condemnation award where valuation testimony was found to be irrelevant, 

noting that expert testimony based on subjective beliefs and unsupported opinions is no 

evidence).  See also State v. Bristol Hotel Asset Co., 293 S.W.3d 170, 171-74 (Tex. 2009) 

(all damages associated with a taking are not compensable, and to be compensable 

alleged injury or disruption typically must be material and substantial); Trend Gathering 

& Treating, L.P. v. Moore, 2010 WL 4983488, *3 (Tex. App.—Waco Dec. 1, 2010, no 

pet. hist.) (mem. op.) (reversing condemnation damage award that was based on 

conclusory expert testimony).  In this case, Donnell Lands failed to offer legally 

sufficient evidence to support the jury’s large damage award. 

A. 

In condemnation cases, damages to the remainder property are to be determined 

by calculating the difference between the market value of the remainder property 

immediately before the taking and immediately after the taking.  See Bristol Hotel, 293 

Donnell Lands Presented No Evidence of Fair Market Value After the Taking 
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S.W.3d at 172; Zwahr, 88 S.W.3d at 627 (noting that the general rule is commonly 

referred to as the “before-and-after rule”).  The jury was instructed that the measure of 

damages was the difference, if any, between the fair market value of the remainder before 

May 1, 2009, and the fair market value of the remainder after May 1, 2009.  Donnell 

Lands presented no evidence as to the market value of the remainder immediately after 

the taking.  The failure to present legally sufficient evidence of a required component of 

damages on which the jury was instructed precludes Donnell Lands from recovering as a 

matter of law.  See Matheus v. Sasser, 164 S.W.3d 453, 462-63 (Tex. App.–Fort Worth 

2005, no pet.) (affirming take-nothing judgment rendered against plaintiff because 

plaintiff failed to present evidence of “fair market value of the item received” component 

of benefit-of-the-bargain and out-of-pocket measures of damages); see also Leyendecker 

& Assocs., Inc. v. Wechter, 683 S.W.2d 369, 373 (Tex. 1984) (reversing jury award of 

damages for misrepresentation where plaintiff failed to present evidence of “value parted 

with” component of out-of-pocket measure of damages). 

B. 

 While a landowner may testify as to the value of his property by establishing that 

he knows the land and its market value, landowner testimony “as to the damage to the 

land and consequent depreciation in value, must be based on reasonable information.”  

Atkinson v. Seminole Pipeline Co., 1998 WL 193363, *4 (Tex. App.—Austin April 24, 

1998, no pet.) (not designated for publication) (emphasis in original) (citations omitted).  

In Atkinson, in which the landowner testified as to the value of the entire tract, the Austin 

Court of Appeals held that such testimony was legally insufficient, because “[o]ne 

Jaime Donnell’s Speculative “Landowner” Testimony Is Legally Insufficient 
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claiming damages to land must show the nature of the damage, the effect upon various 

portions of the tract, and the relationship of the same to market value.”  1998 WL 193363 

at *4.  Accordingly, “[a] mere conclusion as to market value is insufficient for this 

purpose.”  Id.  Mr. Donnell’s testimony in this case fails for these same reasons. 

 Mr. Donnell testified that he was raised in McMullen County and is a rancher in 

McMullen County, but he has no experience in real estate appraisal (3 RR 8), he has 

never performed an analysis of real estate values (3 RR 9), he has never talked to any 

buyer or seller of land who has ever said that they paid less or sold for less because of the 

existence of a pipeline easement (3 RR 9-10), and he has no firsthand knowledge of any 

sales in McMullen County (see 2 RR 189; 3 RR 13).  Despite his lack of any actual or 

personal knowledge regarding property or market values, Mr. Donnell testified (over the 

objection to his lack of foundation by LaSalle) that he valued the Donnell Lands property 

at $2,500/acre before the taking (3 RR 11) based upon the values he believed had been 

obtained on the sale of two properties in the area six or seven years before (3 RR 11).  He 

thought those sales had resulted in a price of approximately $2,000/acre, but he did not 

offer actual sales figures, only his speculation.  (See 3 RR 11-13.) 

 While an owner of property can testify as to the market value of his property, this 

right is not unfettered and “[i]t is well settled that the naked and unsupported opinion or 

conclusion of a witness does not constitute evidence of probative force and will not 

support a jury’s finding even when admitted without objection.”  City of Emory v. Lusk, 

278 S.W.3d 77, 87-88 (Tex. App.–Tyler 2009, no pet.).  Specifically, “[w]hen economic 
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testimony is introduced into a trial, it must be based on objective facts, figures or data.”  

Id. at 89 (citing Holt Atherton Indus., Inc. v. Heine, 835 S.W.2d 80, 84 (Tex. 1992)). 

By his own admission, Mr. Donnell’s “valuation” was conclusory, wholly 

subjective and based upon unsupported assumptions.  Mr. Donnell simply assumed, on 

top of his speculation that these properties sold six or seven years before for $2,000/acre, 

that there had been an increase in market value of $500/acre during the intervening six or 

seven year period, leaving him with an assumed value of $2,500/acre for the whole of the 

Donnell Lands property, before the taking.  (See 3 RR 13.)  This “valuation” was not 

based on any objective facts, figures or data, and failed to take into account whether the 

properties had been sold with or without pipelines.  (3 RR 13.)  The only basis for Mr. 

Donnell’s opinion was his speculation that there was a twenty-five percent increase in the 

market value of real property in McMullen County over the past six to seven years based 

on two remote sales he heard about through “talk around town.”  (3 RR 9-13.) 

Not only was Mr. Donnell’s testimony concerning value of the property shown to 

be based solely on speculation and conjecture, but ultimately Mr. Donnell offered only an 

opinion on the value of the Donnell Lands property as a whole, before the taking.  Under 

Texas law, damages to the remainder are to be determined by calculating the difference 

between the market value of the remainder immediately before the taking and 

immediately after the taking.  See County of Bexar v. Santikos, 144 S.W.3d 455, 459 

(Tex. 2004).  Donnell Lands presented no evidence through the testimony of Mr. Donnell 

as to the market value of the remainder immediately before and after the taking.  Because 

Mr. Donnell did not and, significantly, could not testify to a complete damage 
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calculation, including the “after” component, his unsupported opinions were irrelevant.  

“Irrelevant evidence, even when admitted without objection, will not support a 

judgment.”  Porras v. Craig, 675 S.W.2d 503, 505 (Tex. 1984); see also Garza De 

Escabedo v. Haygood, 283 S.W.3d 3, 6-7 (Tex. App.–Tyler 2009, pet. granted) (opinion 

that does not relate to proper measure of damages constitutes no evidence). 

 Moreover, while Mr. Donnell testified that he agreed with Mr. McCormick’s 

overall damage figure of $902,255, Mr. Donnell’s testimony is nothing more than a 

conclusory adoption of Mr. McCormick’s number (which in itself is no evidence of 

damage to the remainder as set forth in section I.C supra).1

C. McCormick’s Unsupported Valuation Based on a Flawed Methodology and 

  Mr. Donnell did not offer 

any testimony as to how the adopted $902,255 number was calculated.  He undertook no 

independent analysis, but blindly accepted Mr. McCormick’s number.  (See 3 RR 8-10.)  

This type of bare conclusory opinion constitutes no evidence under Texas law, even 

where no objection is made.  See Coastal Transp. Co. v. Crown Central Petroleum Corp., 

136 S.W.3d 227, 232-33 (Tex. 2004); Dallas Ry. & Terminal Co. v. Gossett, 294 S.W.2d 

377, 380 (Tex. 1956); Casualty Underwriters v. Rhone, 132 S.W.2d 97, 99 (Tex. 1939). 

 The testimony offered by Donnell Lands’ expert, Philip McCormick, is likewise 

legally insufficient to support the remainder damages awarded in this case.  The burden is 

on the party offering expert testimony to demonstrate that the evidence is relevant and 

reliable.  Gammill v. Jack Williams Chevrolet, Inc., 972 S.W.2d 713, 725-726 (Tex. 

Improper Measure of Damages Is Legally Insufficient 

                                              
1 The trial court sustained LaSalle’s objection to Mr. Donnell rendering an independent opinion 
on damages to the remainder.  2 RR 193. 
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1998).  Expert evidence that is not reliable is “no evidence.”  Merrill Dow Pharm., Inc. v. 

Havner, 953 S.W.2d 706, 709, 712 (Tex. 1997).  Similarly, “[w]hen the expert ‘brings to 

court little more than his credentials and a subjective opinion,’ this is not evidence that 

would support a judgment.”  City of San Antonio v. Pollock, 284 S.W.3d 809, 816 (Tex. 

2009) (quoting Havner, 953 S.W.2d at 712). 

 After Mr. McCormick’s opinions concerning four McMullen County sales were 

excluded by the trial court on the grounds that he lacked the foundation on which to 

render any opinions as to those sales2

                                              
2 In its opinion, the court of appeals erroneously stated that summaries of the McMullen County 
comparable sales were admitted into evidence.  The record refutes this and reflects that the 
McMullen County summaries were neither offered nor admitted.  In fact, after excluding the use 
of those sales by Donnell Lands’ expert in rendering any opinion on remainder damages, the trial 
court clarified that the McMullen County sales were not permitted.  See 2 RR 155. 

 (see 2 RR 152, 155-156), the court allowed Mr. 

McCormick to testify over LaSalle’s objection with respect to the sale and purchase of 

two pieces of property in Webb County, Texas by a single individual (see 2 RR 152).  

The trial court erred in admitting this testimony.  Mr. McCormick himself acknowledged 

that the Webb County sales are not a proper measure of value for properties in McMullen 

County, unless it is first shown that there is no data available in McMullen County:  “... 

you have to go out and see what the market says, and then you look at – you run the data.  

If you don’t have applicable data within the area, then it’s acceptable to move to an 

alternate location.”  (2 RR 170.)  Mr. McCormick did not even attempt to look for data in 

the McMullen County market before leaping to Webb County.  (2 RR 171.)  His stated 

reason for not adhering to what he acknowledged was the proper methodology for 

determining damages was nothing more than he didn’t want “to go spend, you know, two 



-10- 

weeks doing a market study on pipelines in McMullen County when I already had the 

data available in Webb County.”  (See 2 RR 171-173.)  Mr. McCormick’s admission that 

he did not employ the same level of intellectual rigor that characterizes his practice in the 

field renders his opinion unreliable and inadmissible.  See Wells v. Smithkline Beecham 

Corp., 601 F.3d 375, 378 (5th Cir. 2010) (an “expert must ‘employ[ ] in the courtroom the 

same level of intellectual rigor that characterizes the practice of an expert in the relevant 

field’”) (quoting Kuhmo Tire Co. v. Carmichael, 526 U.S. 137, 152 (1999)); Hopper v. 

M/V UBC Singapore, 2010 WL 2787806 at * 4-5 (S.D. Tex. July 14, 2010) (same). 

 Even if the Court were to look past the improper and unreliable methodology 

employed by Mr. McCormick that render his testimony legally insufficient, see Havner, 

953 S.W.2d at 714 (inferences and opinions drawn either from unreliable foundation data 

or flawed methodology and reasoning are unreliable and legally no evidence), his 

testimony is still legally insufficient where his opinions are based on nothing more than 

unsupported conjecture and speculation and are conclusively refuted by other evidence in 

the record, see City of Keller v. Wilson, 168 S.W.3d 802, 812-813 (Tex. 2005) (“if an 

expert’s legal opinion is based on certain assumptions about the facts, we cannot 

disregard evidence showing those assumptions were unfounded”). 

 Mr. McCormick testified that the sales he relied upon in Webb County occurred 

sometime in July 2007 and involved a man named Larry Martin.  (See 2 RR 143.)  In the 

first transaction, Mr. Martin sold a 3,310 acre tract of land for $1738/acre.  (2 RR 143.)  

Two days later, Mr. Martin bought a 4,655 acre tract of land for $1375/acre.  (2 RR 143-

144.)  From this one back-to-back sale and purchase of different tracts by a single 
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individual more than two years before in another county, Mr. McCormick concluded that 

there would be a 10 percent diminution in value to an arbitrary, and vaguely defined, 

4,100 acre portion of Donnell Lands’ 8,066 acre tract and a 25 percent diminution in 

value to an entire 46 acre tract as a result of LaSalle’s pipeline easement.  (2 RR 153-

154.)  He provided no explanation as to how or why an arbitrary 4,100 acres of the 8,066 

acre tract and an entire 46 acre tract were allegedly impacted by the pipeline while other 

acreage was not, or the basis for his calculation of varying diminutions in value.  When 

pushed on cross-examination, Mr. McCormick admitted that his “opinion” on diminution 

in value was speculation and he could not actually attribute the twenty percent difference 

in price between the two Webb County sales to a pipeline easement.  (2 RR 144.)  When 

asked if the difference in price might be the result of someone paying a little less for a 

larger tract, Mr. McCormick admitted:  “[A]nything is possible.”  (2 RR 167-168.) 

 The speculative nature of Mr. McCormick’s “opinion” was further underscored by 

Mr. McCormick’s acknowledgement that Larry Martin had purchased the first tract of 

land (which he sold for $1738/acre) approximately a month earlier for only $1500/acre.  

(2 RR 165.)  Mr. McCormick made no accounting for the $238/acre difference in a single 

month or how pipeline easements did or did not affect that valuation.  (See generally 2 

RR 165.)  In fact, Mr. McCormick undertook no analysis whatsoever of those factors, but 

assumed a 20 percent diminution in value, generally, then further assumed a 10 percent 

diminution in value to the Donnell Lands’ larger tract and a 25 percent diminution in 

value to the Donnell Lands’ smaller tract.  Mr. McCormick’s testimony in this regard was 

wholly conclusory; he offered no explanation as to why the value of an arbitrary and 
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vaguely defined portion of the larger tract would be affected 10 percent, while the value 

of the entire smaller tract would be affected 25 percent.  He offered no supporting data, 

documents or analysis or objective facts, figures or data for his assumed reductions, other 

than his ipse dixit conclusion.  When there is “too great an analytical gap” between an 

expert’s data and opinion, the opinion is not reliable and constitutes no evidence.  Royce 

Homes, L.P. v. Humphrey, 244 S.W.3d 570, 578 (Tex. App.—Beaumont 2008, pet. 

denied) (opinion of expert who could not tie his analysis to his estimated percentages in 

diminution was legally insufficient to support damage award for diminution in value). 

 Mr. McCormick’s reliance on conversations with Mr. Martin about the two sales 

does not provide legally sufficient evidence to support the jury’s award of damages 

because there is no evidence that in valuing these tracts Mr. Martin was referring to 

market value.  Based on Mr. McCormick’s description of his conversations with Mr. 

Martin, Mr. Martin valued the Webb County properties based on personal value, what 

Mr. Martin saw as value in the land for his own purposes, not market value.  As this 

Court stated in Porras v. Craig: “In order for a property owner to qualify as a witness to 

the damages to his property, his testimony must show that it refers to market, rather than 

intrinsic or some other value of the property.”  675 S.W.2d at 504-05; see also Matheus, 

164 S.W.3d at 462-63 (property owner testified to personal value, and as such his 

testimony was irrelevant and constituted no evidence).  Testimony that relates to personal 

or intrinsic value, rather than market value, is irrelevant.  Porras, 675 S.W.2d at 505.  

“Irrelevant evidence, even when admitted without objection, will not support a 

judgment.”  Id. 
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Mr. McCormick’s testimony concerning the Martin tracts was not only based upon 

an improper methodology and riddled with analytical gaps, but it was premised upon 

values that were ultimately personal to Mr. Martin and did not represent market value.  

For each of these reasons, Mr. McCormick’s testimony is legally insufficient to support 

the jury’s award and the court of appeals’ judgment should be reversed. 

D. 

 The only competent evidence concerning damages to the remainder property was 

offered by LaSalle’s expert, David Bethel, who testified that after (i) comparing 8 

different sales in McMullen County, (ii) verifying with the buyers, sellers and/or brokers 

involved in 15 different ranch sales in McMullen County whether pipeline easements had 

any effect on the sales prices of those confirmed sales, and (iii) talking to Larry Martin 

concerning the very same issues, he determined that sellers and buyers in McMullen 

County do not adjust the sales or purchase price of ranch lands due to the existence of a 

pipeline easement.  (See, e.g., 3 RR 49-59, 71-73, 78-81, 85-102.)  Therefore, Mr. Bethel 

concluded there was no damage to the remainder of the Donnell Lands property due to 

LaSalle’s acquisition of the permanent easement.  (3 RR 102.)  When there is only 

competent testimony as to one value, there is no evidence on which the fact finder can 

find any other value of damages.  See City of Dallas v. Oddo, No. 05-93-00575-CV, 1994 

WL 60911, * 4 (Tex. App.–Dallas 1994, writ denied) (not designated for publication) 

(citing Callejo, 755 S.W.2d at 75).  The only competent evidence concerning damages to 

the remainder in this case was offered by Mr. Bethel, who testified there was no damage. 

The Only Competent Evidence Is from LaSalle’s Expert 
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II. THE DAMAGE AWARD IS AN IMPERMISSIBLE LEAP OUTSIDE THE EVIDENCE 

This Court expressly stated in its Callejo decision that a jury is not free to (i) leap 

outside the evidence and blend the testimony of a plaintiff’s expert and defendant’s 

expert in making its findings on before and after values of land, or (ii) rely on their own 

knowledge and experience as a substitute for the parties’ evidence.  In this case, Donnell 

Lands offered only the speculative, unsupported and conclusory testimony of Mr. 

Donnell regarding the value of the entire tract of land before the taking and the 

speculative, unsupported and conclusory testimony of Mr. McCormick that an 

unspecified and unidentified 4,100 acres of the remainder was damaged 10 percent and 

that all of a smaller 46 acre tract was damaged 25 percent.  Donnell Lands offered no 

explanation as to why or how any particularly portion of the remainder tract was 

allegedly damaged, the nature and cause of the alleged damage, or why or how the tracts 

of land were allegedly damaged in one instance by a 10 percent diminution in value and 

in the other by a 25 percent diminution in value.  Importantly, Donnell Lands did not 

offer evidence of a range of alleged damages to the remainder of the property. 

The only competent evidence offered as to the amount of damage, if any, caused 

by the LaSalle pipeline to the remaining lands owned by Donnell Lands was that 

presented by LaSalle’s expert, David Bethel, who concluded that there was no damage or 

reduction in the value of the Donnell Lands’ remaining lands based upon such evidence.  

See supra I.D. 

In direct contravention of the Court’s charge and the Callejo decision, the jury 

randomly selected a damage amount of $604,950, which finds no support anywhere in 
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the record, and is the result of either an improper blending of testimony or the jury 

substituting their own knowledge and experience in place of the parties’ evidence.  This 

fact becomes apparent when the jury’s damage amount of $604,950 is divided by 8,066 

(the total amount of remaining acreage), which shows that the jury disregarded the trial 

court’s instruction and the evidence presented and arbitrarily concluded that all of this 

remaining acreage was damaged by $75/acre.  There is no evidence anywhere in the 

record to establish that there was damage to all the remaining lands, nor is there any 

evidence to support the jury’s arbitrary selection of $75/acre.  The jury’s “leap” outside 

of the evidence further underscores that there is legally insufficient evidence to support 

the jury’s award and the court of appeals’ judgment affirming that award. 

Given that the only competent evidence introduced at trial was to the effect that 

there was no damage to the remainder property as a result of the pipeline easement 

obtained by LaSalle, this Court should reverse the court of appeals’ judgment and render 

judgment that Donnell Lands take nothing on its claim for compensation for damage to 

the remainder property.  See Callejo, 755 S.W.2d at 75-76 (holding that when there is 

competent testimony as to only one value in a condemnation case there is no evidence on 

which the fact finder can find any other value of damages). 

PRAYER 

Petitioner prays that the Court will grant this petition, reverse the judgment of the 

court of appeals in part, as to remainder damages, and render judgment that Respondent 

take nothing on its claim for remainder damages. 
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CAUSE NO. M-09-0005-ED-A

LASALLE PIPELINE, LP, § EMINENT DOMAIN
§ PROCEEDING IN

Plaintiff, §
§

VS. § THE DISTRICT COURT OF
§ MCMULLEN COUNTY, TEXAS

DONNELL LANDS, L.P., §
§

Defendant. § 36TH JUDICIAL DISTRICT

DECISION AND AWARD OF COMMISSIONERS

BE IT REMEMBERED that at 9:00 a.m. on the 30th day of April 2009, at the District

Courtroom, 2nd Floor, McMullen County Courthouse, 501 River St., Tilden, Texas 78072, the

above styled and numbered proceeding came on to be heard before the undersigned, Larry

Miles, Adolph Poenisch, and Wes Swaim, three disinterested freeholders ofMcMullen County,

Texas, heretofore appointed as Special Commissioners by the Judge of the captioned court, to

assess the damages caused by this condemnation proceeding, and came Plaintiff, LaSalle

Pipeline, LP ("LaSalle") represented by counsel, Thomas A. Zabel, and Defendant, represented

by counsel, Corbin Snow, Sr., appeared as follows, ~\I\A" f DO".,011 t.) ,) A-\,I; p A.
M<"LorM\c. }<) )C-\W\t"'> L. l)cJV1t1e II) ~r.} 0..",) IN~-Fe

and all the noted parties present having announced ready, the Commissioners proceeded to hear

evidence and arguments of the parties and make the following findings:

1. That LaSalle, acting by and through its attorneys, duly ftled its Original Statement

and Petition for Condemnation (the "Petition") with the District Clerk of McMullen County,



decree of condemnation vesting in LaSalle those certain permanent and temporary easements

(collectively the "Easements") on the terms and as described in LaSalle's Petition, said

Easements more particularly depicted and described in the Exhibits attached to the Petition

made a part thereof for all purposes, in and over certain land situated in said County, owned, or

in which an interest is claimed by Defendant.

2. That upon consideration of said Petition 6led by LaSalle, the Judge of the

captioned Court of said County appointed the undersigned, as Special Commissioners to assess

the damages caused by the condemnation of the aforesaid Easements.

3. That thereafter said Special Commissioners duly qualified as such, each taking the

oath prescribed by law, which oaths are on 6le among the papers in this proceeding.

4. That after having so qualified, said Special Commissioners, pursuant to the Agreed

Order Setting Hearing Before Special Commissioners, presented to us and signed by Counsel for

Plaintiff and Counsel for Defendant, each being duly authorized to act on behalf of their

respective clients, and each agreeing to proceed with the hearing on said Petition for

Condemnation on the 30th day ofApril 2009, at 9:00 o'clock a.m. (the "Hearing Date"), at the

District Courtroom, 2nd Floor, McMullen County Courthouse, 501 River St., Tilden, Texas

78072 and each agreeing to waive further notice of said Hearing Date and the ll-day notice

requirement, duly designated and appointed the Hearing Date and the District Courtroom, 2nd

Floor, McMullen County Courthouse, 501 River St., Tilden, Texas 78072 as the date, time and

place for hearing said Petition for Condemnation and the parties, said date and time being the

earliest practicable date and time, and said place being the county seat of the County in which

2



the property that is the subject of this condemnation proceeding is situated.

5. That on the 30th day of April 2009, at 9:00 a.m., said Special Commissioners

convened, and LaSalle appeared by and through its attorneys and the Defendant, its agents and

attorneys appeared as noted above, and said Special Commissioners proceeded to hear evidence

as to the damages that will be sustained by the Defendant by reason of the condemnation of the

Easements sought in the Petition for Condemnation including the value of said Easements and

all damages attributable to the requested taking.

6. Based on the evidence presented before us, having assessed the actual damages

which will accrue to the owner of the property described in the Petition (the "Property") by

reason of such condemnation in accordance with the laws of the State of Texas, we have

reduced to writing as required by law and state herein the amount of damages due the owner of

said Property by reason of the condemnation by LaSalle of said Easements, across, over, under

and through said Property as follows:

(1) We assess the damages to be paid by LaSalle for the condemnation of said
Easements in the total amount of
($ ;22-6 ~.s;~ ),andwedonowherebyaward
such damages to said Defendant; and

(2) We award to LaSalle said Easements as described in Plaintiffs Petition
and the Exhibits attached thereto, upon, across, over, under and through
the Property described in Plaintiffs Petition, together \vith the right of
ingress and egress on, over, and across the Easements for the purposes
and on the terms stated in Plaintiffs Petition.

7. Additionally, based on the evidence presented before us, we make the following

written statement of the received costs of this proceeding and adjudge that the following costs

~~~shall be paid by~~.:.e;

3



1.

Total:

Filing Fee of Original Petition $162.00

$162.00

SIGNED AND DATED this 30th day of April 2009.

SPECIAL COMMISSIONERS

Wes Swaim
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12743858 COUNTY PF McMULLEN

•
LASALLE PIPELINE, LP,

Plaintiff,

YS.

PONNELL LANDS, L.P.,

Defendant.

11;1'-'1 a.m. 10-15-2009

•
CAUSE NO. M-09-000S-ED-A

§ EMINENT DOMAIN
§ PROCEEDING IN
§
§
§ THE DISTRICT COURT OF
& MCMULLEN COUNTY, TEXAS
§
§
§ 36TIJ JUDICIAL DISTRICT

COURT'S CHARGE

2 J14

LADIES AND GENTLEMEN OF mE JURY:

This case is submitted to you by asking questions about the facts, which you must decide
from the evidence you have heard in this trial. You are the sole judges of the credibility of the
witnesses and the weight to be given their testimony, but in matters of law, you must be
governed by the instructions in this charge. In discharging your responsibility on this jury, you
will observe all the instructions which have previously been given you. I shall now give you
additional instructions which you should carefully and strictly follow during your deliberations.

I. Do not let bias, prejudice or sympathy play any part in your deliberations.

2. 1n arriving at your answers, consider only the evidence introduced here under oath and
such exhibits, if any, as have been introduced for your consideration under the rulings of the
court, that is, what you have seen and heard in this courtroom, together with the Jaw as given you
by the court. In your deliberations, you will not consider or discuss anything that is not
represented by the evidence in this case.

3. Since every answer that is required by the charge is important, no juror should state or
consider that any required answer is not important.

4. You must not decide who you thinlc should win, and then try to answer the questions
accordingly. Simply answer the questions, and do not discuss nor concern yourselves with the
effect ofyour answers.

5. You will not decide the answer to a question by lot or by drawing straws, or by :my ether
method of chance. Do not return a quotient verdict. A quotient verdict meaTJ' that the jurors
agree to abide by the result to be reached by adding together each juror's figures and dividing by
the number of jurors to get an average. Do not do any trading on your answers; that is, one juror
should not agree to answer a certain question one way if others will agree to answer another
question another way..

By: .Deputv
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6. Unless otherwise instructed, you may answer a question upon the vote of ten Or more
jurors. If you answer more than one question upon the vote of ten or more jurors, the same
group of at least ten of you must agree upon the answers to each of those questions.

These instructions are given you because your conduct is subject to review the same as
that of the wilnesses, parties, attorneys and the judge. If it should be found that you have
disregarded any of these instructions, it will be jury misconduct and it may require another trial
by another jury; then all of our time will have been wasted.

The presiding juror or any other who observes a violation of the court's instructions shall
immediately warn the one who is violating the same and caution the juror not to do so again.

After you retire to the jury room, you will select your own presiding juror. The first thing
the presiding juror will do is to have this complete charge read aloud and then you will deliberate
upon your answers to the questions asked.

ADDITIONAL INSTRUCTIONS

"Preponderance of the evidence" means the greater weight and degree of credible
testimony Or evidence introduced before you and admitted in this case. Whenever a question
requires other than a "Yes" or "No" answer, your answer must be based on a preponderance of
the evidence.

You are instructed that by the term "permanent easement", as used in these questions, is
meant the right to use the land contained within the boundaries of the permanent easement for
the purpose or purposes specified in Plaintiffs Original Statement and Petition for
Condemnation., and none other, so that the title to the property covered by and, or, within the
boundaries of the pennanent easement, as well as the right to use, occupy, and enjoy the property
covered by and, or, within the boundaries of the permanent easement, remains in the original
landowner; provided, however, such use, occupancy and enjoyment of such property by said
original landowner does not unreasonably interfere with the use of the pennanent easement for
the purpose, or purposes, for which the permanent easement is acquired as specified in Plaintiffs
Original Statement and Petition for Condemnation attached to this charge.

You are instructed that by the term "tcmporary work space easements", as used in these
questions, is meant the right to temporarily use the land contained within the boundaries of the
temporary work space easements for the term and for the purpose or purposes specified in
Plaintiffs Original Statement and Petition for Condemnation, and none other, SO that the right of
LaSalle Pipeline, LP to use and occupy the land within the boundaries of the temporary work
spa~e easements terminated upon completion of construction of the pipeline in the permanent
easement as specified in Plaintiff s Original Statement and Pe1ition for Condemnation attached 10
this charge.

2
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You are instructed that the date of taking or condemnation of the pennanent easement
and the temporary work space casements in this case is May 1,2009.

By; Depuly
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•
QUESTION NUMBER 1

11:1J·~Oa.m. 10-15-2009

•
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What do you find is the amount of damages, if any, sustained by DOnnell Lands, L.P., as
a result of the acquisition by LaSalle Pipeline, LP of the temporary work space easements across
Donnell Lands, L.P.'s properties containing a total of 28.268 acres?

You are instructed that the amount of the damages, if any, must be calculated by
determining the fair rental value of the area within the temporary work space easements
containing a tolal of 28.268 acres ofland acquired by LaSalle Pipeline, LP across Donnell Lands,
L.P.'s property, for the period of use shown by the evidence.

You are instructed that "fair rental value" means the price in cash that a person will pay for the
use ofthe strip or parcel of land when offered for rent by one who desires to rent, but is under no
necessity or obligation to rent, and is rented by one who desires to rent, but is under no necessity
of renting.

ANSWER IN DOLLARS AND CENTS: jI /1. ~ 0 b
I
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QUESTION NO.2

11:n"":lSa.m 10-15-2009
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What do you find to be the fair market value of the 16.943 acre permanent easements as
of May 1, 2009, considered as severed land and as if there was no LaSalle Pipeline, LP pipeline
on the property?

As used in the foregoing instruction, "market value" means the cash price the property
would bring if offered for sale by one, who desires to sell, but is not obligated to sell, and iI
would be paid by one who desires to buy, but is under no necessity of buying.

ANSWER IN DOLLARS AND CENTS:
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•
QUESTION NO.3
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•
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What do you find to be the amount ofdamages, if any, to the remaining portion of the
property outside the boundaries of the permanent easement? (The remaining portion ofthe
property is 8,066 acres which represents the total acreage of the property across which the
pipeline crosses, minus the 16.943 acre permanent easement.

You are instructed that the amount of the damages, if any, must be calculated by
determining the difference, if any, between (a) the fair market value of the remaining 8,066 acres
before May I, 2009, considered as if LaSalle Pipeline, LP's pipeline was not on the property;
and (b) the fair market value of the remaining 8,066 acres after May I, 2009, considered with
LaSalle Pipeline, LP's pipeline and permanent easement on the property.

ANSWER IN DOLLARS AND CENTS: _-----""t'---6-'-tt+----f---J9'-c..::~=O- /
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The following is PlaintifPs Original Statement and Petition for Condemnation:

TO THE HONORABLE JUDGE OF SAID COURT:

LaSalle Pipeline, LP, C'Plaintiff') acting by and through its sole general partner, NET
General Partners, LLC, files this Original Statement and Petition for Condemnation against
Donnell Lands, L.P. ("Defendant") and shows the Court as follows:

DISCOVERY SCHEDULE
1. Discovery is intended to be conducted under level 2 ofRuJe 190 of the Texas Rules
of Civil Procedure.

PARTIES
2. Plaintiff, LaSalle Pipeline, LP ("LaSalle"), is a Texas limited partnership and its sole
general partner, NET General Panners, LLC (the "Company''), is a Texas limited liability
company; both LaSalle and Company are authorized to transact business in the State of
Texas.
3. Defendant Donnell Lands, L.P. is a Texas limited partnership and may be served
through its Registered Agent, james L. Donnell at SOt Highway 97, Fowlerton, Texas 78021.
Defendant is the owner of Dr possesses Dr claims some interest in Dr title to the following
tracts of land along the proposed route:

that certain 2,924.2 acres of land, more or less, lying and being situated in McMullen County,
Texas, as described in Warranty Deed with Vendor's J..jen dated November 24,1944, from I.
H. Kempner to R. B. Lowe, recorded in Volwne 37, Pages 312-314, Deed Records of
McMullen County, Texas, and as more particularly described as Tract No.1, out of
8.033.705 actes of land, more or less, the "CASA PRlETA/NORTH LOWE RANCH," and
being out of "BERYL LOWE RlCE ESTATE LANDS,", described in Item No.3, in the
General Warranty Deed (Surface Estare Only), effective January 1,2003, from JAMES
LOWE DONNELL and wife, LEIGHTON J. DONNELL, JAMES LOWE DONNELL,
JR., CYDNEY COUlER DONNEu.. and Leighton J. Donnell andJames Lowe Donnell,
Jr., as Co-Trustees of the JAMES LOWE DONNELL,JR. TRUST for the benefit ofJames
Lowe Donnell, Jr., under Trust Agreement dated August 8, 1986, to DONNELL LANDS,
1. P., recorded in Volume 420, Page 84, Deed Records of McMullen County, Texas, and

that certain 4,789.65 acres of land, more or less, lying and being situated in McMuUen
County, Texas, as described in Warranty Deed with Vendor's Lien dated November 10,
1945, from the Luling Foundation and the City of Luling to R. B. Lowe, recorded in Volume
38, Pages 340-343, Deed Records of McMullen County, Texas, and as more particularly
described as Tract No. 2, Out of 8.033.705 acres of land, more or less, the "CASA
PRlETA/NORTH LOWE RANCH," and being out of "BERYL LOWE RICE ESTATE
LANDS,", described in Item No.3, in the General Warranty Deed (Surface Estate Only),
effective January 1,2003, from JAMES LOWE DONNELL and wife, LEIGHTON J.
DONNELL,JAMES LOWE DONNELL,JR., CYDNEY COLLIER DONNELL, and
Leighton J. Donnell and James Lowe DonneU,Jr., as Co-Trustees of the JAMES LOWE
DONNELL,JR. TRUST for the benefit ofJames Lowe Donnell,Jr., under Trust
Agreement dated August 8, 1986, to DONNELL LANDS, 1. P., recorded in Volwne 420,
Page 84, Deed Records of McMullen County, Texas, and
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that certain 46.29 acres of land, more or less, lying and being siruated in McMuUen Counry,
Texas, and being parI of the same lands described in that cerlain Deed dated May 18,2000,
from EI Cbapole y LasJoberas, Ltd. to James L. DonneU, recorded in Volume 402, Pages
341-343, Deed Records of McMuUen County, Texas, and also the railroad rights-of-way
(now abandoned) and the abandoned 60-foot roadway under fence and lying along the entire
eastern boundary line of Tract No. 116 ofUoil 3 of the Prince Ranch Subdivision in
McMullen Counry, Texas, and as more particularly descnbed as Item No.8, "HUBBERD
TRAP" in the General Warranry Deed (Surface Estale Only), effective January I, 20D3, from
JAMES LOWE DONNELL and wife, LEIGHTONJ. DONNELL,JAMES LOWE
DONNELL,JR., CYDNEY COLLIER DONNELL, and Leighton J. DonneD andJames
Lowe DonneD, Jr., as Co-Trustees of the JAMES LOWE DONNELL, JR. TRUST for me
benefit ofJames Lowe DonneD, Jr., under Trust Agreement dated August 8, 1986, to
DONNELL LANDS, L. P., recorded in Volume 420, Page 84, Deed Records of McMullen
Counry, Texas (coUectively "the Property'').

VENUE
4. Venue of this action is mandatory in McMullen County, Texas, pursuant to TEx.
PROP. CODE ANN § 21.013.

FACTUAL BACKGROUND
5. LaSalle is a gas utility and gas corporation under the Texas Utilities Code and, as
such, has the right and power to enter on, condemn, and appropriate land, right-of-way,
easement, or other propetty. LaSalle is in the process of installing and constructing a natural
gas pipeline for the transportation, conveyance, distribution, or delivery of natural gas which,
when completed, will be approximately fifty-two (52) miles, on, over and across Frio,
LaSalle, and McMullen Counties, Texas, between the Tilden Gas Plant and the South Texas
Electric Cooperative's (STEC) new electric plant in Pearsall, Texas (th\: "Pipeline").
LaSalle's Pipeline will be regulated by the Railioad COnmUssion ofTexas (the "RRC'') under
Permit to Operate Pipeline No. 07858 as a gas utility. The Pipeline will be an intrastate
natural gas pipeline which will be operated as a gas utility pipeline for the transportation of
natural gas, both purchased gas and gas transported for others.
6. Company, the sole general partner for LaSalle, by unanimous Consent of Managers in
Lieu of a Meeting (the "Consent''), constituting the action of the Board of Managers of the
Company, has previously found and determined that public convenience and necessity
requires the location, construction, operation and maintenance of the Subject Pipeline for
the transportation of natural gas; and that it is necessary and in the public interest for LaSalJe
to enter upon, appropriate, take, acquire, hold and enjoy, by purchase or condemnation,
permanent easements and rights-of-way, and temporary construction easements, as are
necessary for the construction of its Subject Pipeline.
7. In connection therewith, LaSalle has found it necessary to acquire a thirty foot (30')
wide, approximate 16.943 acre, pennanent right-of-way and easement, as more particularly
depicted On Exhibits "AI," "A2:' and "A3," attached hereto and made a part hereof and as
more particularly described by the centerline metes and bounds descriptions attached hereto
as Exhibits "Bl" and "B2" and made a part hereof, same being fifteen feet (15') on either
side of the centerline, to survey, clear and excavate along a route, to lay, construct,
reconstruct, operate, maintain, inspect, test, repair, alter, protect, move, remove or replace
one pipeline, not to exceed sixteen inches (16") in nominal pipe diameter, for the
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transportation of natural gas and by products thereof, and appurtenant facilities, including
and limited to, valves, risers, meters, communication wires, cables, conduits and devices and
pigging facilities, as well as pipeline markers and any such faciUties and appurtenances as may
be required for cathodic protection on, in, over, under, through and acroSS the Property (the
"Permanent Easement").
8. LaSalle further finds it necessary to acquire one (1) 0.023 acre, twenty foot by fifty
foot (20'X50') surface site (the "Surface Si te"), located within the Permanent Easement, as
more particularly depicted on Exhibits "A1" and "A2," attached hereto and made a part
hereof, and as more particularly described by Exhibit "Dl," attached hereto and made a part
hereof, for the installation, maintenance and operation ofa valve site, which will include,
valves, risers, meters, scraper traps, cathodic protection equipment, pipes, electrical
equipment, gauges, communication equipment and all other devices, equipment, structures,
and facilities that may be convenient, necessary and useful to facilitate the effteient
operation, maintenance, repair and use of a valve site (the "Surface Easement"). LaSalle will
fence the Surface Easement.
9. LaSalle also finds it necessary to acquire those certain temporary workspace
easements, containing a total of 28.268 acres, on, in, over, under, through and across the
Property, as more particularly depicted on Exhibits "A1," "A2" and "A3:' attached hereto
and made a part hereof and as more particularly described by Exhibits "Cl:' "C2" and "C3"
attached hereto and made a part hereof (the ''Temporary Work Space Easements") (the
Permanent Easement, including the Surface Easement, and Temporary Work Space
Easements collectively the "Easements"). LaSalle may use and occupy the Temporary Work
Space Easements during the original construction of the Pipeline and restoration of the
Property, but in no event longer than one (1) year from the date LaSalle is granted
possession of the Easements (the "Initial Construction Period").
1O. There exists a public necessity for the location, construction, operation and
maintenance of the Pipeline and to acquire the Easements described herein; LaSalle, by and
through the Company, has duly and timely found such necessity and has authorized LaSalle
to proceed with this project.

EASEMENTS SOUGHT
11. LaSalle tequires and seeks through this proceeding the Permanent Easement to
survey, clear and excavate along a route, to. lay, construct, reconstruct, operate, maintain,
inspect, test, repair, alter, protect, move, remove or replace the Pipeline, for the
transpottatinn of natural gas and byproducts thereof, and appurtenant facilities, including
and limited to, valves, risers, meters, communication wires, cables, conduits and devices and
pigging facilities, as well as pipeline .markers 2nd any such facilities and appurtenances as may
be required for cathodic protection on, in, over, under, through and across the Propetty for
the transportation cf natural gas and the byproducts thereof. Except within the boundaries
of the Surface Site, LaSalle will not construct, build, install, maintain or have any above
ground structures, installations, equipment or apparatus of any kind on or within the
boundaries of the Permanent Easement other than pipeline markers (that may be required to
be placed along the easement and right-of-way by applicable Department of Transportation
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Code regulations and other applicable statutes and regulations of governmental authorities)
and cathoclic test leads.
12. LaSalle also requires and seeks through these proceeclings the Temporary Work Space
Easements which it may use and occupy during the Initial Construction Period. No pipeline
or permanent facility will be constructed on the Temporary Work Space Easements.
13. LaSalle, from time to time and as often as ne~essary, shall have the right of ingress
and egress over, along, and across the Permanent Easement (and the Temporary Work
Space Easements during the Initial Construction Period) and to access such rights-of-way
and Easements where same intersect any public road or public rights-of-way or other
easement to which LaSalle has the right to access.
14. LaSalle shall have the right to cut or clear from the Permanent Easement (and the
Temporary Work Space Easements during the Initial Construction Period), all trees,
shrubbery, undergrowth, and any other obstructions that may injure, endanger or interfere
with the construction, operation, maintenance, repair or use of the Pipeline and/or
Permanent Easement (and the Temporary Work Space Easements during the Initial
Construction Period). LaSalle shall clispose of all brush and debris, if any, cleared from the
Easements by burning, chipping, and/or burying. The method of clisposal shall be selected
by LaSalle. LaSalle, upon completion of initial construction, will promptly level and restore
the exposed surface of the area within the Easements, to as nearly as practicable the
conclition thereof before use by LaSalle, and will restore any existing fences and roads within
the Easements to at least the conclition of same prior to laSalle's entry upon said
Easements. From and after the initial construction, laSalle shall pay any damages which
may arise to growing crops, timber, and fences from the construction, maintenance, and
operation of the Pipeline.
15. LaSalle will maintain the Permanent Easement (and the Temporary Work Space
Easements during the Initial Construction Period) clear of all litter and trash during periods
of construction, operation, maintenance, repair or removal. LaSalle shall require its
employees, agents, representatives, contractors, and sub-contractors to pick up said
construction debris daily and keep working areas neat and clean.
16. LaSalle shall, during the Initial Construction Period, maintain suitable crossings on,
over, and across the Easements.
17. LaSalle shall comply in all material respects, at its sole cost, with all applicable federal,
state, and local laws, rules, and regulations which are applicable to LaSalle's activities
hereunder, inclucling, without limitation, the construction, use, operation, maintenance,
repair and service of the Pipeline.
18. LaSalle shall indemnity and hold hannIess Defendant, and its heirs, executors,
administrators and assigns, from and against all liability, damages, suits, actions, costs and
expenses of whatsoever nature (including reasonable attorneys' fees) to persons or propeny
caused by or arising out of LaSalle's operations hereunder relating to the construction,
operation, maintenance, alteration or service of the Pipeline, associated equipment, and
appurtenances thereto.
19. Defendant shall, upon thirty (30) days prior notice to LaSalle, have the right to
construct, maintain, repair, and operate pipelines, fences, roads, streets, alleys, sidewalks,
bridges, railroad tracks, underground conununications conduits, electric transmission and
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distribution lines, telephone lines, gas, water, drainage and sewer pipelines, and other utilities,
across the Permanent Easement at any angIe of not less than forty-five (45) degrees to the
Pipeline; and the right to use the Property covered by the Pennanent Easement for
recreation or other similar pmposes, not inconsisrent or conflicting with LaSalle's use and
enjoyment of the Permanent Easement for the purposes set forth herein; provided, however,
Defendant shall exercise said rights in such a manner so that (i) the Pipeline and facilities
located within the Permanent Easement shall not be endangered, obsuucted, injured or
interfered with; (Ii) LaSalle's access to the Permanent Easement, the Pipeline and its other
facilities located thereon is not interfered with; (iii) LaSalle shall not be prevented from
traveling within and along the entire length of the Permanent Easement on foot or in
vehicles or machinery; Ov) the Pipeline is Jeft with the amount of cover originally installed to
allow safe operation of the Pipeline; (v) the Pipeline is left with proper and sufficient and
permanent lateral support; and (vi) LaSalle's use of the Permanent Easement for the
purposes set forth herein is not unreasonably impaired or interfered with.
20. LaSalle reserves the right to install gates in any fences which cross the Permanent
Easement. LaSalle shall bury the Pipeline to a minimum depth of thirty-six inches (36")
below the surface of the ground and any then existing drainage ditches, creeks and roads,
except at those locations where rock is encountered, the Pipeline may be buried at a Jesser
depth.
21. During the Initial Construction Period, the trenching shall be done by double
ditching in such a manner so that the topsoil will be separated from the balance of the dirt
removed in making the ditch or trench for installation of the Pipeline. In backfilling after
installation of the Pipeline, the ropsoil first removed shall be used as cover soil in such a
manner so as to result in it being returned to the top of the ditch as top soil.
22. To the extent permitted by law, LaSalle seeks the right to assign the Easements in
whole or pan.
23. LaSalle timely provided Defendant with the landowner's bill of rights statement in
accordance and compliance with §21.0112 of the Texas Property Code. LaSalle has made
good faith efforts to purchase and/or reach an agreement with the Defendant for the
acquisition of the Easements and associated rights described herein, but Defendant has
rejected LaSalle's efforts. Consequently, LaSalle and Defendant are unable to agree on the
damages and/or reach an agreement for the acquisition of the Easements and associated
rights described herein, and any further negotiations by LaSalle to purchase and/or reach an
agreement with Defendant for the acquisition of same would be futile.
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After you retire to the jury room, you will select your own presiding juror. The first
thing the presiding juror will do is to have this complete charge read aloud, and then you will
deliberate upon your answers to the questions asked.

It is the duty of the presiding juror to:

1. Preside during your deliberations;
2. See that your deliberations are conducted in an otderly manner and in

accordance with the instructions in this charge;
3. Write out and hand to the bailiff any communication concerning the case

which you desire to have delivered to the judge;
4. Vote on the question;
5. Write your answers to the questions in the spaces provided; and
6. Certify to your verdict in the space provided for the presiding juror's signature

or to obtain the signatures of aU the jurors who agree with the verdict if your
verdict is less than unarumous.

You should not discuss the case with anyone, nOt even with the other
members of the jury, unless all of you are present and assembled in the jury room.
Should anyone attempt to talk to you about the case before the verdict is returned,
whether at the courthouse, at your home or elsewhere, please inform the Judge of
this fact.

When you have answered all of the questions which you are required to answer under the
instructions of the Judge, and your presiding juror has placed your answers in the space
provided, and signed the verdict as presiding juror or obtained the signatures, you will advise the
bailiff at the door of the jury room that you have reached a verdict, and then you will return into
the court with your verdict.

12
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We. the jury. have answered the above and foregoing questions as herein indicated. and
herewith return same into court as our verdict.

(To be signed by the presiding juror if unanimous.)

~mG~
(To be signed by those rendering the verdict ifnot unanimous.)
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MCMULLEN COUNTY, TEXAS

OF

§
§
§
§
§
§
§

CAUSE NO. M-09-0005-ED-A

36th JUDICIAL DISTRlCT COlJRT

VS.

LASALLE PIPELINE, LP

DONNELL LANDS, L.P.,

JUDGMENT

BE IT REMElVIBERED, that on 12th day of October 2009, came on to be heard the

above-entitled and numbered cause and came LASALLE PIPELINE, L.P. (hereinafter

"Plaintiff'), and announced ready for trial and came DONNELL LANDS, LP (hereinafter

''Defendant''), and announced ready for trial.

I.

Prior to the commencement of the trial of this cause said Plaintiff and Defendant

stipulated that the only issue remaining in this cause to be tried by this Court is the

amount of compensation due to the Defendant as a result of the condemnation of the

property described in Exhibit "A" attached hereto (hereinafter "the Property").

II.

From the papers heretofore filed in this cause, the evidence introduced upon the

trial of this cause, and the agreements and stipulations made by the parties upon the trial

ofthis cause, the Court finds:

(J) That under and by Plaintiff's Original Statement and Petition for

Condemnation filed with the clerk ofthis Court on March 19, 2009 Plaintiff sought and

~
NTERED THIS.id1J. DAY OF

A.D. 20 JIL AND RECORDED
IN VOL_. PAGE .

MINUTES OF THE~IAl
DISTRICTS OF McMULLEN COUNTY,

TEXAS·
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prayed for the acquisition for pipeline purposes a pennanent easement and a temporary

construction easement from the Defendant through condemnation of the property located

in McMullen County, Texas;

(2) That pursuant to said Original Statement and Petition for Condemnation, three

disinterested freeholders of McMullen County, Texas, were appointed as Special

Commissioners, who subsequently met, took their oaths of office, set a date of hearing,

and caused notice thereof to be duly served as prescribed by law, and that said Special

Commissioners duly held said hearing;

(3) That upon said hearing all parties appeared, and that after such hearing, the

Special Commissioners made and rendered their decision and Award in writing, and filed

said Award with the Judge of this Court on April 30, 2009;

(4) That by said written Award, said Special Commissioners awarded to

Defendant the sum of Two Hundred Twenty-Six Thousand Fifty-Five and 00/100 Dollars

($226,055.00); which sum was deposited with the Clerk of Court on May 1,2009) koNC, '-U 1m AN
A-D'D/77oN-'\- L- SoM-

(5) That said DONNELL LANDS, LP duly and timely filed an objection ancP2~'-> 655

exception to the Award of Special Commissioners and LASALLE PIPELINE, LP duly t~ CIt="

~V5L/II().
filed Waiver of Issuance of Service of Defendant's Objections to Award of Special

Commissioners.

III.

Thereupon, came a jury composed of twelve good and lawful men and women,

who, being duly tested, qualified, empaneled and sworn, heard the pleadings, the

stipulations of the parties, the evidence and the argument of counsel. After hearing the
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pleadings, the evidence and argument of counsel, and the stipulations of the parties, and

after due deliberation, said jury reached a verdict in answer to the special issues

submitted to them by the Court as follows:

"QUESTION NUMBER 1

\\'hat do you find is the amount of damages, if any, sustained by Donnell Lands,

LP, as a result of the acquisition by LaSalle Pipeline, LP of the temporary work space

easements across Donnell Lands, L.P.'s properties containing a total of28.268 acres?

You are instructed that the amount of the damages, if any, must be calculated by

determining the fair rental value of the area within the temporary work space easements

containing a total of 28.268 acres of land acquired by LaSalle Pipeline, LP across

Donnell Lands, L.P.'s property, for the period of use shown by the evidence.

You are instructed that "fair rental value" means the price in cash that a person

will pay for the use ofthe strip or parcel of land when offered for rent by one who desires

to rent, but is under no necessity or obligation to rent, and is rented by one who desires to

rent, but is under no necessity of renting.

ANSWER IN DOLLARS AND CENTS: $19,206

"QUESTION NO.2

\\'hat do you find to be the fair market value of the 16.943 acre permanent

easements as of May 1, 2009, considered as severed land and as if there was no LaSalle

Pipeline, LP pipeline on the property?

3



As used in the foregoing instruction, "market value" means the cash price the

property would bring if offered for sale by one, who desires to sell, but is not obligated to

sell, and would be paid by one who desires to buy, but is under no necessity of buying.

ANSWER IN DOLLARS AND CENTS: $34.533

"QUESTION NO.3

What do you find to be the amount of damages, if any, to the remaining portion of

the property outside the boundaries of the permanent easement? (The remaining portion

of the property is 8,066 acres which represents the total acreage of the property across

which the pipeline crosses, minus the 16.943 acre permanent easement.

You are instructed that the amount of the damages, if any, must be calculated by

determining the difference, if any, between (a) the fair market value of the remaining

8,066 acres before May 1,2009, considered as if LaSalle Pipeline, LP's pipeline was not

on the property; and (b) the fair market value of the remaining 8,066 acres after May 1,

2009, considered with LaSalle Pipeline, LP's pipeline and permanent easement on the

property.

ANSWER IN DOLLARS AND CENTS: $604.950

/s/ Reagan Sadovsky
PRESIDING JUROR

"

Said verdict was received and filed in the papers of the case and such finding was

duly received by the Court and was filed and entered of record on the minutes of said

Court.
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IV.

It appearing to the Court and the Court finds from the record, the evidence and the

findings of the jury:

(1) That all proceedings necessary to vest this Court with jurisdiction of the

subject matter and the parties of this cause have been instituted, maintained and complied

with as required by law, and that, therefore, this Court has jurisdiction of the parties

hereto and of the subject matter set forth in this case;

(2) That DONNELL LANDS, LP is the owner of the property and that

LASALLE PIPELINE, LP condemnor, is condemning and acquiring, under and by virtue

. pftC-NI't-NeNT' ~p TeM..{'cn/f1('j E/rS~",(>NTS ""t1t~

of these condemnation proceedings, the J]mpe¥try'; ->fec. P'~'-,=, iS~ Sc.v t3~/) ,,./ P'-/n NTI F':;~
Dfll(o,AJIrL 5""17'<r~1M-f'N, /'r-..v Pe rr71I:JN FelL

(3) That from the pleadings and evidence and verdict of the jury, the Defe~~¥C?;;:;n°rJ
Pe S'C-It 113~ I)

should have and recover of and from Plaintiff the sum and amount of Six Hundred Fifty-~N

J n<fhe;'f

Eight Thousand Six Hundred Eighty-Nine and 00/100 Dollars ($658,689.00) which ''!' 'I
"EfleT6

("f1..A-
represents, the market value of the property and improvements thereon as of May 1, l~ ")

C~t'Nrs

2009, and the damage, to Defendant's remaining lands;

(4) That DONNELL LANDS, LP in tum should have and recover from

Defendant as more specifically set forth in Plaintiffs Original Statement and Petition for

. :;g!{ f A:-5e""[.~T~ .Condemnatwn, .a r naDent plpe U:le easement 10 and to the properB';

(5) That Plaintiff did on May 1,2009 deposit into the Registry ofthis Court the

sum of Two Hundred Twenty-Six and Fifty-Five and 00/1 00 Dollars ($226,055.00) for

the use and benefit of Defendant, which amount has been withdrawn by the Defendant

upon order entered by the Court;
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(6) That all costs of Court incurred herein should be taxed against the Plaintiff,

LASALLE PIPELINE, LP, which costs shall be paid to the District Clerk of McMullen

County, Texas.

v.

It is therefore ORDERED, ADJUDGED and DECREED that Plaintiff, LASALLE

PIPELINE, LP, does have and recover of and from the Defendant, DONNELL LANDS,

~ ZMe~I?NT:S ..LP 2 P 'lneJ:lt Plp lfl8 gaS~B;\eJ:lt Ql:l tbe Prgpe~', sItuated m McMullen County Texas,

and that Defendant is entitled to a judgment against LASALLE PIPELINE, LP in the sum

of Six Hundred Fifty-Eight Thousand Six Hundred Eighty-Nine and 00/1 00 Dollars

($658,689.00) for the interests in said Property herein condemned and for damages to

Defendant's remaining property;

V1.

It is further ORDERED, ADJUDGED and DECREED that Ii P~Bt pipeliue

<€:semen!Son the Property ~ereby decreed to and vested in Plaintiff, LASALLE

PIPELINE, LP.

V1I.

It is further ORDERED, ADJUDGED and DECREED by the Court that the

Defendant does have and recover of and from Plaintiff and that Plaintiff is hereby

directed to pay to Defendant the unpaid balance of Four Hundred Thirty-T\vo Thousand

Six Hundred Thirty-Four and 00/1 00 Dollars ($432,634.00) for the Property and as full

compensation for the condeIlli1ation thereof hereunder; together with interest thereon at

the legal rate per aIIDUm from May 1, 2009 until paid.
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VIII.

It is further ORDERED, ADJUDGED and DECREED that upon payment by

Plaintiff of the difference of the amount deposited in the Registry of the Court, to-wit,

Two Hundred Twenty-Six and Fifty-Five and 00/1 00 Dollars ($226,055.00), and the

amount of money found to be the market value of the land acquired by Plaintiff together

with damages to Defendant's remaining lands, to-wit, Six Hundred Fifty-Eight Thousand

Six Hundred Eighty-Nine and 00/1 00 Dollars ($658,689.00), which sum of money is, to-

wit, Four Hundred Thirty-Two Thousand Six Hundred Thirty-Four and 00/1 00 Dollars

($432,634.00) plus interest at the legal rate per annum on said sum of money from May

1, 2009 until paid, the Plaintiff shall stand RELEASED and DISCHARGED of its

obligation to pay such compensation.

IX.

It is further ORDERED, ADJUDGED and DECREED that the said sum of Four

Hundred Thirty-Two Thousand Six Hundred Thirty-Four and 00/1 00 Dollars

($432,634.00) plus interest at the legal rate per annum from May 1, 2009 to the date of

this judgment, shall bear interest at the legal rate per annum from the date of this

judgment until paid.

x.

It is further ORDERED, ADJUDGED and DECREED that all costs of Court be

and the same are hereby adjudged against the Plaintiff, which costs shall be paid to the

District Clerk ofMcMullen County, Texas.

HeIt-e I I-JALL /l.e4EF ~.,!' 5'<kNT~D IS !>f'NI~) 'fItr5: B6n.;G

A- P;N kt.. ~t.lJ.~~M{>"" 7
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SIGNED this bJ,.' day of

CORBIN L. SNOW, SR.
Attorney at Law
S.B.N. 18812000
310 W. Sunset Road
San Antonio, Texas 78209
Telephone: (210) 377-2800
Facsimile: (210) 377-2802

co~
SBN: 18809100
The Snow Law Finn
Attorney At Law
310 W. Sunset Road
San Antonio, Texas 78209
(210) 820-0020
(210) 820-0019

Attorneys for DONNELL LANDS, LP

-e:='J Q'Y" '"~ (\ "'\ ,2009.
\
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EXHIBIT "Bl"
CENTERLINE DESCRIPTION

lASALLE PIPELINE, LP
MCMULLEN (DUNlY, TEXAS

TRACT 18

Centerline description of a proposed 30 feet wide easement located in the 1. Colston Survey,

Abstract 163,1. Eldridge Survey, Abstract 182, I. H. Kempner Survey, Abstract 1249, Alice lowe
Survey, Abstract 790, B. S. & F. Survey, Abstracts 154 & 156, A. B. & M. Survey, Abstract 58, and
T. & N. O. R.R. Survey, ·Abstract 467, McMullen County, Texas, and out of the calleq2,924.2
acres tract and 4,789.65 acres tract described in deed to Donnell lands, lP and recorded under
Volume 420, Page 84 of the McMullen County Deed Records; said 30 feet easement being 15
feet offset and parallel to both sides of the following described centerline:

COMMENCING at cedar fence post corner found in an southeasterly corner of the called
2,924.2 acres and in the north corner of the called 1,152.7 acres described inthe deed to Roy J.
Baring, Sr. and recorded under Volume 3'74, Page 448 of the McMullen County Deed Records;

THENCE South 29 Degrees 42 Minutes 11 Seconds West, with a southeasterly line of said
2,924.2 acres and the northwest line of said 1,152.7 acres, a distance of 25.00 feet to the POINT
OF BEGINNING ofthe herein described centerline;

THENCE North 59 Degrees 56 Minutes 03 Seconds West, departing said lines, a distance of
9,187.67 feet to an angle point; .

THENCE North 22 Degrees 43 Minutes 52 Seconds West, into said 4,789.65 acres, a distance of
7,436.04 feet to an angle point;

THENCE North 53 Degrees 12 Minutes 41 Seconds West, over and across, a distance of 6,395.89
feet to an angle point;

THENCE North 89 Degrees 07 Minutes 12 Seconds West, a distance of 173.52 feet to the POINT
OF TERMINUS of the herein described centerline.

Bearings are based on the Texas State Plane Coordinate System, North Central Zone, NAD 27.

This description was prepared in conjunction ,with a survey map prepared by Percheron

Surveying, llC of even date.

~~~jJp
Jeromy A. Chandler
Registered Professionalldnd Surveyor

State of Texas No. 575~

March 10,2009

Page 1 of 1



EXHIBIT "82"
CENTERLINE DESCRIPTION

LASALLE PIPELINE, LP

MCMULLEN COUNTY, TEXAS

TRACT 20.3

Centerline description,of a proposed 30 feet wide easement located in the J. T. Robbins Survey,
Abstract 810, McMullen County, Texas, and out of the called 46.29 acres tract described in deed
toJames L Donnell and recorded under Volume 402, Page 341 of the McMullen County Deed
Records; said 30 feet easement being 15 feet offset and parallel to both sid es of the follOWing
described centerline:

COMMENCING at fence post corner found in the westerly line of the called 46.29 acres and in
the southeast corner lifthe called 758.83 acres described in the deed to Ervin A. Apffel, Jr. and
recorded under Volume 251, Page 131 of the McMullen County Deed Records;

THENCE North 33 Degfiees 21 Minutes 40 Seconds East, departing said line, a distance of 400.68

feet to a point in the east line of said called 46.29 acres tract, also in the west right-of-way line
of State Highway 97 and being the POINT OF BEGINNING of the herein described centerline;

THENCE North 81 Degrees OS Minutes 42 Seconds West, departing said lines, a distance of
209.59 feet to an angle point;

THENCE North 00 Degrees 16 Minutes 06 Seconds West, a distance of 1,175.28 feet to an angle
point;

THENCE North 39 Degrees 39 Minutes 57 Seconds West, a distance of 23.63 feet to the POINT
OF TERMINUS of the herein described centerline.

Bearings are based on the Texas State Plane Coordinate System, North Central Zone, NAD 27:

This description was prepared in conjunction with a survey map prepared by Percheron

Surveying, LLCof even date.

~8J~
Jeromy A. Chandler
Registered Professional Land Surveyor
State of Texas No. 5755

March 10, 2009

Page 1 of 1



EXHIBIT /lel/1
TEMPORARY WORKSPACE DESCRIPTION

LASALLE PIPELINE, LP

MCMULLEN COUNTY, TEXAS
TRACT 18

Description of a 26.59'7 acre [1,158,578 square feet) tract of land located in the J. Colston
Survey, Abstract 163, J. Eldridge Survey, Abstract 182, I. H. Kempner Survey, Abstract 1249,
Alice Lowe Survey, Abstract 790, B.S. & F. Survey, Abstracts 154 & 156, A. B. & M. Survey,
Abstract 58, and T. & N. D. R.R. Survey, Abstract 467, McMullen County, Texas, and out of the
called 2,924.2 acres tract and 4,789.65 acres tract described in deed to Donnell Lands, LP and
recorded under Volu!T1e 420, Page 84 of the McMullen County Deed Records and described
more particularly as fdllows:

COMMENCING at cedar fence post corner found in an southeasterly comer ofthe called
2,924.2 acres and in the north corner of the called 1,152.7 acres described in the deed to Roy J.
Baring, Sr. and recorded under Volume 37'1, Page 448 of the McMullen County Deed Records;

THENCE South 29 Degrees 42 1IIIinutes 44 Seconds West, with a southeasterly line of said
2,924.2 acres and the northwest line of said 1,152.7 acres, a distance of 40.00 feet to the POINT
OF BEGINNING of the herein described tract;

THENCE South 29 Degrees 42 Minutes 44 Seconds West, with said line, a distance of 50.00 feet
to an angle point;

THENCE North 59 Degrees 56 Minutes 03 Seconds West, departing said line, a distance of
9,209.94 feet to an angle point;

THENCE North 22 Degrees 43 Minutes 52Seconds West, a distance of 7,440.21 feet to an angle
point;

THENCE North 53 Degrees 12 Minutes 41 Seconds West. a distance of 6,357.12 feet to an angle
point;

THENCE North 89 Degrees 07 Minutes 12 Seconds West, a distance of 150.82 feet to an angle
point in the west line of said called 4,789.65 acres tract;

THENCE North 00 Degrees 33 Minutes 59 Seconds West, with said line, a distance of 50.02 feet
to an angle point;

THENCE South 89 Degrees 07 Minutes 12 Seconds East, departing said line and with the
southwest line of a proposed 30' easement, a distance of 168.28 feet to an angle point;

THENCE South 53 Degrees 12 Minutes 41 Seconds East, with said easement line, a distance of

6,386.94 feet to an angle point;

THENCE South 22 Degrees 43 Minutes 52 Seconds East, continuing with said easement line, a

distance of 7,437.00 feet to an angle point;

THENCE South 59 Degrees 56 Minutes 03 Seconds East, a distance of 9,192.81 feet to the POINT
OF BEGINNING and containing a computed area of 26.597 acres of land.

Page 1 of 2
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Bearings are based on the Texas State Plane Coordinate System, North Central Zone, NAD 27.

This description was prepared in conjunction with a survey map prepared by Percheron

Surveying, LLC of even date.

~~if~)),
Jeromy A. Chandler
Registered Professional Land Surveyor
State ofTexas No. 5755
March 10, 2009

Page 2 of 2



EXHIBIT "0."
TEMPORARY WORKSPACE DESCRIPTION

lASALLE PIPELINE, LP

MCMULLEN COUNTY, TEXAS

TRACT 20.3

Description of" 1.591 ,acre 169,316 square feet) tract of land located in the J. T. Robbins Survey,
Abstract 810, McMullen County, Texas, and out of the called 46.29 acres tract described in deed

to James L Donnell and recorded under Volume 402, Page 341 of the McMullen County Deed
Records and described more particularly as follows:

COMMENCING at fence post corner found in the westerly line of the called 46.29 acres and in
the southeast corner of the called 758.83 acres described in the deed to Ervin A. Apffel, Jr. and
recorded under Volume 251, Page 131 of the McMullen County Deed Records;

THENCE North 32 Degrees 27 Minutes 11 Seconds East, departing said line, a distance of 414.23
feet to a point in the e~st line of said called 46.29 acres tract, also in the west right-of-way line
of State Highway 97 and being the POINT Of,BEGINNING ofthe herein described tract;

THENCE North 81 Degrees OS Minutes 42 Seconds West, departing said lines with the north line
of a proposed 3D feet wide easement, a distance of 196.42 feet to an angle point;

THENCE North 00 Degrees 16 Minutes 06 Seconds West, continuing with the north line of a
proposed 30 feet wideieasement, a distance of 1,167.88 feet to an angle point;

THENCE North 39 Degrees 39 Minutes 57:Seconds West, a distance of 47.27 feet to an angle
point;

THENCE North 00 Degrees 16 Minutes o6'Seconds West, a distance of 78.78 feet to an angle
point;

THENCE South 39 Degrees 39 Minutes 57 Seconds East, a distance of 126.04 feet to an angle

point;

THENCE South 00 Degrees 16 Minutes 06 Seconds East, a distance of 1,153.34 feet to an angle
point;

THENCE South 81 Degrees 05 Minutes 42 Seconds East, a distance of 151.20 feet to an angle
point;

THENCE South 07 Degrees 25 Minutes 02 Seconds West, a distance of 40.01 feet to the POINT
Of BEGINNING and containing a computed area of 1.591 acres of land.

Bearings are based on the Texas State Plane Coordinate System, North Central lone, NAD 27.

This description was prepared in conjunction with a survey map prepared by Percheron

Surveying, LLC of even date.

Jeromy A. Chandler
Registered Professional'Land Surveyor
State of Texas No. S755
March 10,2009

Page 1 of 1



EXHI BIT"G"
TEMPORARY WORKSPACE DESCRIPTION

LASALLE PIPELINE, LP

MCMULLEN COUN1Y, TEXAS

TRACT 20.3

Description of a 0.080 acre (3,500 square feet) tract Df land IDcated in the 1. T. RDbbins Survey,

Abstract 810, McMullen CDunty, Texas, and Dut Df the called 46.29 acres tract described in deed

toJames L. DDnnell and recorded under Volume 402, Page 341 Dfthe McMullen CDunty Deed

Records and described mDre particularly as fDIIDws;

COMMENCING at fence pDSt corner fDund in the westerly line Df the called 46.29 acres and in

the sDutheast CDrner Df the called 758.83 acres described in the deed tD Ervin A. Apffel, Jr. and

recorded under VDlume 251, Page 131 Dfthe McMullen County Deed Records;

THENCE NDrth 19 Degr.ees 02 Minutes 46 Seconds East, departing said line, a distance Df 319.73

feet to the POINT OF BEGINNING Df the herein described tract;

THENCE NDrth 81 Degrees OS Minutes 42 SecDnds West, a distance of 100.00 feet to an angle

point;

THENCE NDrth 08 Degrees 54 Minutes 18 Seconds East, a distance of 35.00 feet tD an angle
point;

THENCE SDuth 81 Degrees 05 Minutes 42 Seconds East, with the south line of a proposed 30

feet wide easement, a ilistance of 100.00 feet tD an .angle point;

THENCE South 08 Degrees 54 Minutes 18 Seconds West, a distance Df 35.00 feet to the POINT

OF BEGINNING and containing a computed are<l of 0.080 acres Df land.

Bearings are based on the Texas State Plane CDDrdinate System, North Central ZDne, NAD 27.

This descriptiDn was prep<lred in conjunctiDn with a survey map prepared by Percheron

Surveying, LLC of even date.

c:;::?~- #r~
~;A. Chandler :

Registered ProfessiDnal'Land Surveyor

State Df Texas ND. 5755
March 10, 2009
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EXHIBIT "01"
SURFACE SITE DESCRIPTION

LASALLE PIPELINE, LP

MCMULLEN COUNTY, TEXAS

TRACT 18

Description of a 0.023 acre (1,000 square feet) tract of land located in the A. B. & M. Survey,

Abstract 58, McMullen County, Texas, and out of the called 4,789.65 acres tract described in

deed to Donnell Lands, LP and recorded under Volume 420, Page 84 of the McMullen County
Deed Records and described more particularly as follows:

COMMENCING at a 2 inch iron pipe found,in the northeast corner of the called 1,262.26 acres
tract described in deed to Oliveira Properties, LTD. and recorded under Volume 320, Page 407
of the McMullen County Deed Records and inthe south right-of-way line of Franklin Ranch
Road;

THENCE North 89 Degrees 59 Minutes 26 Seconds East. a distance of 5,508.75 feet to the POINT
OF BEGINNING of the herein described tract;

THENCE South 89 Degrees 07 Minutes 12 Seconds East, a distance of 50.00 feet to a point for
corner;

THENCE South 00 Degrees 52 Minutes 48 Seconds West, a distance of 20.00 feet to' a point for
corner;

THENCE North 89 Degrees 07 Minutes 12 Seconds West, a distance of 50.00 feet to a point for
corner;

THENCE North 00 Degrees 52 Minutes 48 Seconds East, a distance of 20.00 feet to the POINT
OF BEGINNING and containing a computed area of 0.023 acres of land:

Bearings are based on the Texas State Plane C:oordinate System, North Central Zone, NAD 27.

This description was prepared in conjunction with a survey map prepared by Percheron

Surveying, LLC of even date.

~~ oyf~
~;~;andler

Registered ProfessionaliLand Surveyor

State of Texas No. 5755
March 10, 2009
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Appellant
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Appellee
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Fromthe 36th Judicial District Court, McMullen County, Texas
Trial Court No. M-09-0005-ED-A
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Sitting: Karen Angelini, Justice
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Delivered and Filed: December 15, 2010

MODIFIED, AFFIRMED AS MODIFIED

This is an appeal from a judgment awarding damages in a condemnation case. The

appellant, LaSalle Pipeline LP, filed an eminent domain action to acquire temporary workspace

easements and permanent right-of-way easements on two tracts of land in McMullen County,

Texas. The tracts are owned by Donnell Lands L.P., a family limited partnership and the appellee

in this case. Special commissioners assessed damages against LaSalle in the amount of

$226,055.00, and LaSalle deposited this amount into the registry of the court. Donnell Lands
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objected to the commissioners' damage award. As a result, the issue of damages was tried to a

Jury.

The jury found Donnell Lands was entitled to damages in the total amount of

$658,689.00. This amount included $19,206.00 for the temporary workspace easements,

$34,533.00 for the permanent easements, and $604,950.00 for the diminution in value to the

remainder of the tracts. The trial court denied LaSalle's motion to disregard the jury's findings

and for judgment notwithstanding the verdict, and rendered judgment on the verdict. Because

Donnell Lands had withdrawn the commissioner's award from the registry of the court, the

judgment credited the total damage award in the amount of $226,055.00, and ordered LaSalle to

pay Donnell Lands the balance of$432,634.00. LaSalle appealed the judgment. '

LaSalle's main complaint on appeal· is that the damages awarded are not supported by

legally or factually sufficient evidence. Specifically, LaSalle. complains of the $19,206.00

awarded for the temporary workspace easements, and the $604,950.00 awarded for the

diminution in value to the remainder. LaSalle does not complain about the $34,533.00 awarded

for the permanent easements. LaSalle also argues the trial court erred in overruling its challenges

for cause as to two venire members.

We conclude the evidence is legally and factually sufficient to support some, but not all,

of the jury's damage award for the temporary workspace easements. We conclude the evidence

is legally and factually sufficient to support the jury's damage award for the diminution in value

to the remainder. We also conclude the trial court did not err in overruling LaSalle's challenges

for cause. Accordingly, we modify the judgment to reduce the damages awarded for the

temporary workspace easements, and affirm the judgment as modified.
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THE TRIAL EVIDENCE

The trial evidence showed the pipeline at issue in this case is a natural gas pipeline. The

pipeline is about sixteen inches in diameter and spans about 52 miles in all. Most, but not all, of

the pipeline is underground. By the time of trial, the pipeline had already been installed. The

pipeline crosses two tracts of land owned by Donnell Lands. The first tract is comprised of

approximately 8,034 acres. As to the first tract, LaSalle acquired 15.95 acres of permanent

easement, which extends about 4.4 miles. The second tract is comprised of about 46 acres. As to

the second tract, LaSalle acquired .97 acres of permanent easement, which exten~s about 1,400

feet. Both tracts are used for recreation and agriculture.

Each party called two witnesses at trial. Donnell Lands called Philip McCormick, a real

estate appraiser; and James Donnell Jr. LaSalle called Mike Freeman, the employee responsible

for acquiring pipeline easements; and David Bethel, a real estate appraiser. Both parties offered

exhibits, including documents and photographs, which were admitted into evidence.

McCormick testified he held 'an M.A.!. designation from the Appraisal Institute, which is

the highest designation that can be achieved in the appraisal business. McCormick testified he

had previously done appraisal work in McMullen County and other rural counties in Texas, and

specialized in appraising farm and ranch land. McCormick described the appraisal business as

"interpretive," "an art more than a science." McCormick explained that "the market itself is not

[] black and white-it's not accounting." He then stated, the appraisal business "has to do with

interpreting what buyers and sellers are doing in the market place."

McCQrmick testified that he estimated the damages to the remainder of the two tracts

owned by Donnell Lands. McCormick testified that, in his opinion, the existence of the pipeline

and the permanent easements diminished the market value of the tracts. He based this opinion on
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comparable sales data from McMullen and Webb Counties. McCormick first looked at three

comparable sales in McMullen County. The first sale was 2,283.9 acres at $1,900 per acre; the

second sale was 4,742.67 acres at $1,700 per acre; the third sale was3,I02 acres at $1,525 an

<;l.cre. All of the sales had occurred in the three years before the pipeline in this case was installed.

Sale number one had no pipelines on it; sale number two had three pipelines on it; sale number

three had two pipelines on it.

In addition, McCormick testified he looked at two comparable sales in the adjoining

county, Webb County. The first sale was 3,310 acres at $1,738 per acre and had no pipeline. The

second sale was 4,655 acres at $1,375 per acre and had a pipeline. McCormick stated he spoke

with Larry Martin, who was involved in both of the Webb County sales. According to

McCormick, Martin told him that he sold the 3,310 acre tract for considerably more' money

because it did not have any pipeline easements on it; and that he paid less for the 4,655 acre tract

.because it had a major pipeline going through the middle of it. McCormick also testified that the

land in Webb County had a lot of similarities to the land in McMullen County. Specifically,

McCormick noted the Webb County land, like the McMullen County land, was native pasture

land with similar brush and other similar characteristics. McCormick also noted the Webb

County land, like the' McMullen County land, was used for recreational and agricultural

purposes. The Webb County sales also had occurred within an appropriate time range, less than

two years before the pipeline was installed in this case. McCormick then stated the comparable

. sales data reflected "a 20 percent diminution in value" "at least part of which in my opinion was

attributable to the pipeline."

LaSalle did not file a written motion to exclude McCormick's testimony on the basis that

it was unreliable; nor did LaSalle request a hearing outside the jury's presence to test the
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reliability of McCormick's testimony. Instead, LaSalle objected repeatedly to McCormick's

expert testimony in front of the jury. Before McCormick gave his opinion about the damages to

the remainder of the tracts in this case, LaSalle's counsel objected as follows: "[he] [s]tilllacks

foundation to render opinion on damages to the remainder based on the analysis he's done." The

trial court then ruled, "Sustained as to Tracts 1, 2 and, 3 [McMullen County sales]; overruled as

to the Martin tracts [Webb County sales]."l Despite LaSalle's objections to the foundation of

McCormick's expert testimony, the trial court allowed McCormick to testify about the

diminution in value to the remainder of the tracts.

In estimating the diminution in value to the remainder of the tracts, McCormick testified

he felt the only part of tract one that was affected by the pipeline was t~e north and northeastern

4,100 acres of the 8,034 acre tract, the "pastures through which this major pipeline easement is

going." He stated, "I'm damaging that value 10 percent. And then on the small tract, which is the

46 acre tract.. .I'm damaging that 25 percent because of the very nature of it, it's a much smaller

tract." According to McCormick, Donnell Lands was entitled to total compensation in the

amount of $902,255.00, which included damages for the temporary and permanent easements

and the diminution in value to the remainder. McCormick also prepared a written summary of

the steps he took in preparing his damages estimate for Donnell Lands. This summary, which

was admitted into evidence, showed that that McCormick estimated the damage to the remainder

of tract one to be $820,000.00, and the damage to the remainder 'of tract two to be $23,490.00.

IThe parties dispute the effect of this ruling. According to LaSalle, the McMullen County comparable sales were not.
before the jury, and must be excluded from a sufficiency review. However, according to Donnell Lands,

McCormick testified at length about these comparable sales in front of the jury, and the trial court was never asked
to instruct the jury to disregard this testimony. Moreover, written summaries of the McMullen County comparable
sales data were later offered by LaSalle and admitted into evidence. We agree with Donnell Lands that the
McMullen CountY comparable sales data was before the jury and should be included in a sufficiency review..
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McCormick offered no testimony about the fair rental value of the temporary workspace

easements.

Next, James Donnell testified that the tracts in question were worth $2,500.00 per acre

before the pipeline was installed. Donnell went on to explain the ways in which the land was

damaged by the pipeline and the permanent easements, including, that the pipeline cut right

through the middle of the land; that LaSalle had the right to ingress and egress whenever it

. wanted; that LaSalle could pretty much do what it wanted with the land; that the easements could

be assigned in the future to anybody; and that the easements would be a "black mark" on the

deed that would be there for eternity. Donnell further testified he was familiar with what a

willing buyer would consider when buying property such as his in McMullen County, and that a

willing buyer would consider the factors he had previously listed. Donnell also testified that he

had hired McCormick to do an appraisal and he had heard his opinion of the value of the land.

Donnell then stated he supported, accepted, and agreed with McCormick's opinion of the value

of the land. When asked to tell the jury if the pipeline had damaged his property in a monetary

way, Donnell testified, "I think it's been damaged somewhere around $900,000.00." Donnell

offered no testimony about the fair rental value of the temporary workspace easements.

LaSalle then called its expert witness, Bethel. Bethel stated that he was a certified general

real estate appraiser, who obtained his M.A.!. designation through the Appraisal Institute. Bethel

indicated that he had appraised different types of property, including commercial, industrial,

land, and residential ..

Bethel opined that the existence of the pipeline did not diminish the market value of the

. remainder of the tracts in this case. His opinion was based on an analysis of approximately

fifteen sales in McMullen County, including some of the same comparable sales used by
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McCormick. Bethel testified that he spoke to either a buyer or a seller in all of the McMullen

County sales, and they all told him the existence or absence of a pipeline had no bearing on the

sales price. Bethel testified that he also spoke to Martin, who was involved in the Webb County

sales used by McCormick. However, according to Bethel, Martin. indicated to him that the

existence or absence of a pipeline had no effect on the sales price of either property. Bethel

prepared written appraisals for the tracts In this case, which were admitted into evidence. In these

written appraisals, Bethel relied on comparable sales in McMullen County.

Like McCormick, Bethel testified that the accepted appraisal methodology to value the

tracts in this case was the sales comparison approach. According to Bethel, many factors go into

determining whether a property was comparable to another: size, highest and best use, newer

sales, and road frontage. In Bethel's opinion, the existence of the pipeline did not decrease the

value of the remainder of either tract in this case. According to Bethel, before LaSalle acquired

the permanent easement on tract one, the market value of the remainder was $18,043,486.00, or

$2,250.00 per acre; after LaSalle acquired the permanent easement on tract one, the market value

of the remainder was the same. Bethel further testified that before LaSalle acquired the

permanent easement on tract two, the market value of the remainder was $658,230.00, or

$2,500.00 per acre; after LaSalle acquired the permanent easement on tract two, the market value

of the remainder was the same. Thus, according to Bethel, Donnell Lands was owed no

compensation for damages to the remainder.

Finally, Bethel testified that the fair rental value of the temporary workspace easements

~

was $5,984.00 for tract one, and $418.00 for tract two. Thus, according to Bethel, the total fair

rental value owed to Donnell Lands for the temporary workspace easements was $6,402.00.

-7-
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STANDARD OF REVIEW

In conducting a legal sufficiency review, we view the evidence in the light most

favorable to the party for whom the verdict was rendered. City ofKeller v. Wilson, 168 S.W.3d

802, 822 (Tex. 2005). We look to whether the evidence presented at trial enables a reasonable

and fair minded jury to render the same verdict. Id. at 827. We must "credit favorable evidence if

reasonable jurors could, and disregard contrary evidence unless reasonable jurors could not." Id.

A legal sufficiency issue will be sustained if the record shows: "(a) a complete absence of

evidence of a vital fact; (b) the court is barred by rules of law or of evidence from giving weight

to the only evidence offered to prove a vital fact; (c) the evidence offered to prove a vital fact is

no more than a mere scintilla; (d) the evidence establishes conclusively the opposite of the vital

fact." Id. at 810 (quoting Robert W. Calvert, "No Evidence" & "InsuffiCient Evidence" Points of

Error, 38 TEX. L. REv. 361, 362-63 (1960)). If any probative evidence supports the jury's

findings, we must uphold the jury's verdict. Exxon Corp. v. Garza, 981 S.W.2d 415,420 (Tex.

App.-San Antonio 1998, pet. denied).

In conducting a factual sufficiency review, we consider all the evidence in the record and

determine "if the evidence is so weak or if the finding is so against the great weight and

preponderance of the evidence that it is clearly wrong and unjust." Dow Chern. Co. v. Francis,

46 S.W.3d 237, 242 (Tex. 2001). We are mindful that the jury, as the fact finder, is the sole judge,

of the credibility of the witnesses, the weight to be given to their testimony, and the weight to be

given to theeyidenc~. City ofKeller, 168 S.W.3d at 819. It is also within the jury's discretion to

resolve inconsistencies and conflicts in the evidence, and we must accept the jury's resolution of

these inconsistencies and conflicts even if it may differ from our own. See Barrajas v. VIA

Metro. Transit Auth., 945 S.W.2d 207, 209 (Tex. App.-San Antonio 1997, no writ). We may

- 8-



04-10-00272-CY

not substitute our conclusions for those of the jury. If there is sufficient, competent evidence of

probative force to support the jury's finding, we must uphold the jury's verdict.

FAIR RENTAL VALUE OF THE TEMPORARY WORKSPACE EASEMENTS

In its first issue, La Salle urges this court to reverse and render judgment for $5,984.00 as

the fair rental value of the temporary workspace easements, which gave LaSalle the right to

temporarily use part of the land for the purpose of constructing the pipeline. LaSalle argues that

the jury's award of $19,206.00 for the temporary workspace easements is not supported by the

evidence, and that the only competent evidence of fair market value attributable to the temporary

workspace easements was $5,984.00. Donnell Lands counters that the testimony of McCormick'

and Donnell amply supports the jury's finding, and cites us to parts of the record that purportedly

illustrate this point. Alternatively, Donnell Lands argues that even if the testimony of

McCormick and Donnell does not support the jury's finding, the testimony of LaSalle's expert,

Bethel, supports the finding. Bethel testified that the fair rental value of the temporary workspace

easements was $5,984.00 for the larger tract and $418.00 for the smaller tract. Thus, Donnell

Lands argues the evidence, at a minimum, supports a finding of $6,402.00.

The ordinary method of calculating damages for a temporary workspace easement is the

. fair rental value of the property. Kinder Morgan N Tex. Pipeline, L.P. v. Justiss, 202 S.W.3d

427, 444 (Tex. App.-Texarkana 2006, no pet.); ZA.Q., Inc. v. Yarbrough Drive Ctr. Joint

Venture, 50 S.W.3d 531, 545 (Tex.·App.-El Paso 2001, no pet.). When a party does not object

to or challenge the measure of damages the jury was instructed to use, legal sufficiency review of

the damages awarded is measured by the question and the instruction given. Waf-Mart Stores,

Inc. v. Sturges, 52 S.W.3d 711, 715 (Tex. 2001); City ofFort Worth v. Zimlich, 29 S.W.3d 62, 71

(Tex. 2000).

- 9-
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Here, the jury was instructed that it was to calculate the temporary workspace easement

damages by determining the fair rental value of the area within the temporary workspace

easements. Donnell Lands made no objection to this measure of damage instruction. However,

neither McCormick, nor Donnell testified to the fair rental value of the property. Instead,

McCormick testified about the inconvenience caused by the temporary workspace easements and

the.surface damage caused by the construction of the pipeline. In fact, during cross-examination

McCormick acknowledged that he did not consider fair rental value in estimating temporary

workspace easement damages. Donnell also testified about how the construction and the

temporary workspace easements interfered with the cattle on the land. Thus, the only evidence of

the rental value of the property was provided by Bethel, who testified that the fair rental value of.

the temporary workspace easements for both tracts was $6,402.00. Viewing the evidence in the

light most favorable to the jury's verdict, the evidence is legally insufficient to support the jury's

finding of temporary workspace easement damages in the amount of$19,206.00.

Donnell Lands cites A.G.E., Inc. v. Buford, 105 S.W.3d 667, 677 (Tex. App.-.Austin

2003, pet. denied), for the proposition that Donnell's testimony supports the temporary

workspace damage award. However, A.G.E. is distinguishable from the present case because

there the landowner actually provided some testimony about the fair rental value of the land. Id.

at 676. Here, although McCormick· and Donnell provided some testimony about temporary

workspace easement damages, they provided no evidence of the fair rental value of the property.

The only wiJness tot~sti:fy .abollt the fair rental value of the property was Bethel. Thus, the

evidence is only sufficient to support a finding of temporary workspace easement damages in the

amount of $6,402.00.

- 10-
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DIMINUTION IN VALUE TO THE REMAINDER

LaSalle argues the evidence is legally and factually insufficient to support the jury's

finding of $604,950.00 in damages for the diminution in value to the remainder of the tracts

subject to the permanent easements. LaSalle asserts there is no evidence to support the jury's

finding because neither Donnell's testimony nor McCormick's testimony provided evidence of

the market value of the remainder. In response, Donnell Lands argues that McCormick's and

Donnell's testimony, as well as the other documents admitted into evidence, provided some

evidence of the diminution in value to the remainder.

When, as here, a condemnor takes only a portion of a landowner's property, the

landowner is entitled to compensation in the amount of the market value of the part taken, plus

the damage to the remainder caused by the condemnation. City ofEmory v. Lusk, 278 S.W.3d 77,

87 (Tex. App.-Tyler 2009, no pet.) (citing Exxon Pipeline Co. v. Zwahr, 88 S.W.3d 623, 627

. (Tex. 2002)). The measure of damages to the remainder is the difference in market value of the

land immediately before and immediately after the taking. Callejo v. Brazos Elec. Power Coop.,

Inc., 755 S.W.2d 73, 76 (Tex. 1988); see also State v. Bristol Hotel Asset Co., 293 S.W.3d 170,

172 (Tex. 2009). This rule is typicapy referred to as the "before and after" measure of damages.

Zwahr, 88 S.W.3d at 627.

MaI:ket value is the price property will bring for sale by one who desires to sell, but is not

obliged to sell, and is bought by one who desires to buy, but is under no necessity of buying. City

of Harlingen v. Estate of Sharboneau, 48 S.W.3d 177, 182 (Tex. 2001). There are several

approaches to determining market value; however, courts have long favored the comparable

sales approach when determining the market value of real property. Id. Under the comparable

sales approach, the appraiser finds data for sales of similar property, then makes upward or
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downward adjustments to these sales based on differences in the subject property. Id.

Comparable sales must be voluntary, and should take place at or near in time to the

condemnation, occur in the vicinity of the condemned property, and involve land with similar

characteristics. Id. "Comparable sales need not be in the immediate vicinity of the subject land,

so long as they meet the test of similarity.". Id. "But if the comparison is so attenuated that the

appraiser and the fact-fmder cannot make valid adjustments for these differences, a court should

refuse to admit the sale as comparable." !d. at 182-83.

Rule 702 of the Texas Rules of Evidence permits a witness qualified as an expert by

knowledge, skill, experience, training, or education to testify on scientific, technical, or other

specialized subjects if the testimony would assist the trier of fact in understanding the evidence

or determining a fact in issue. TEX. R. EVID. 702. Expert testimony must be based on a reliable

foundation. Guadalupe-Blanco River Auth. v. Kraft, 77 S.W.3d 805, 807 (Tex. 2002). In

determining reliability, courts evaluate the methods, analysis, and principles relied on by the

expert in reaching the opinion and ensure that the opinion comports with applicable professional

standards and has a reliable basis in the knowledge and experience of the discipline. .Gammill v.

Jack Williams Chevrolet, Inc., 972 S.W.2d 713, 725-26 (Tex. 1998). Thus, the reliability

requirement focuses on the principles, research, and methodology underlying an expert's

conclusions. Kerr-McGee Corp. v. Helton, 133 S.W.3d 245, 254 (Tex. 2004). Expert testimony

is unreliable if there is "too great an analytical gap between the data and the opinion proffered." .

Gammill, 972 S.W.2d at 726~ Additionally, expert testimony is unreliable if it is no more than

subjective belief or unsupported speculation. Kerr-McGee, 133 S.W.3d at 254. Opinion

testimony that is conclusory or speculative is not relevant evidence because it does not tend to

make the existence of a material fact more probable or" less probable. Gen. Motors Corp. v.
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Iracheta, 161 S.W.3d 462, 470-71 (Tex. 2005). Such evidence IS incompetent and will not

support a judgment. Id. at 471.

All expert testimony, including the expert testimony of appraisal witnesses III

condemnation actions, must be reliable under Rule 702. Kraft, 77 S.W.3d at 807. Appraisal

expertise is a form of specialized knowledge used to assist the trier of fact to determine a fact in

issue. Id. Thus, appraisal expertise is subject to Gammill's reliability requirements. Id. However,

the criteria for assessing reliability varies, depending on the nature of the evidence itself.

Gammill, 972 S.W.2d at 727. Thus, as we evaluate the reliability of McCormick's testimony in

this case, we take into consideration the nature of appraisal evidence. As the Texas Supreme

Court has recognized, all appraisal opinion is at best something of a speculation, and the question

of market value is peculiarly one for the fact finding body. Texas Pipe Line Co. v. Hunt, 228

S.W.2d 151, 156 (1950).

LaSalle argues Donnell's expert testimony constituted no evidence of damage to the

remainder because it was based on a flawed rriethodology, and therefore, was unreliable. See City

ofSan Antonio v. Pollock, 284 S.W.3d 809,816-17 (Tex. 2009) ("When a scientific opinion is

not conclusory but the basis offered for it is unreliable, a party who objects may complain that

the evidence is legally insufficient to support the judgment."). In attacking the reliability of

McCormick's testimony, LaSalle contends McCormick's methodology was flawed because he

failed to first consider comparable sales in McMullen County before considering sales outside of

the county. In response, Donnell Lands points out that McCormick essentially used the same

methodology as LaSalle's expert, the comparable sales approach. Donnell Lands also points out

that under standard appraisal methodology there is no requirement that an appraiser first consider
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sales in the subject property's county before considering sales outside of the subject property's

county. We agree with Donnell Lands on this issue.

First, there is nothing in the record indicating that standard appraisal methodology

requires an appraiser to first consider sales within the subject property's county before

considering sales outside the subject property's county. Second, the record shows McCormick

used comparable sales from both McMullen County and Webb County in reaching his

conclusions about the effect of a pipeline easement on market value. Finally, the case law

indicates there is no requirement that comparable sales be in the same county as the subject

property. See Hays v. State, 342 S.W.2d 167, 172 (Tex. Civ. App.-Dallas 1960, writ refd

n.r.e.) (holding objections that comparable sales were not in the same city limits as the subject

property were invalid). "Comparable sales need not be in the immediate vicinity of the subject

land, so long as they meet the test of similarity." Sharboneau, 48 S.W.3d at 182.

LaSalle also faults McCormick for failing to talk to buyers and sellers to find out if the

existence or absence of a pipeline affected market value. However, the record does not establish

that standard appraisal methodology requires an appraisal expert to inquire about whether the

parties to a sale subjectively believed that the existence of a pipeline easement affected the price

paid. During cross-examination McCormick did agree that "one of the most critical things" an

appraiser can do in determining if a pipeline affected market value is to talk to the buyers and

sellers involved in a comparable sale; however, McCormick did not state that standard appraisal

methodology requires an appraiser to do so. McCormick further testified that he sometimes

talked to buyers and sellers to investigate their reasons for arriving at a particular price. And,

although Bethel testified he talked -to the buyers or sellers about the comparable sales in this

case, he never stated that such discussions were required under the comparable sales
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methodology? Thus, the record does not establish that McCormick's underlying methodology

was flawed in the manner in which LaSalle asserts. In addition, LaSalle cites no legal authority

.to support its contention that an appraisal expert must determine if the parties to comparable

sales subjectively believed the existence or absence of a pipeline easement affected the sales

price. We conclude McCormick's testimony was based on a sufficiently reliable foundation to

have been considered by the jury.

Next, LaSalle attacks the reliability of McCormick's testimony because it was based on

conjecture and speculation. See Pollock, 284 S.W.3d at 818 ("[I]f no basis for the opinion is

offered, or the basis offered provides no support, the opinion is merely a conclusory statement

and cannot be considered probative evidence, regardless of whether there is no objection.")..

LaSalle points to the part of McCormick's testimony where he extrapolated from the corriparable

sales data that the existence of a pipeline results in a 20% diminution in value to the remainder

property, and faults McCormick for failing to apply this 20% diminution in value to the tracts in

this case. Instead, McCormick applied a 10% diminution in value to part of the larger tract, and a

25% diminution in value to the smaller tract. As to the larger tract, McCormick opined there was

only a diminution in value as to the northern 4,100 acres, which were closest in proximity to the

permanent easement. McCormick's opinion was that the rest of the larger tract was not

diminished in value. McCormick stated he applied a 10% diminution in value to part of the tract

one remainder, but did not explain why he applied this percentage. In addition, McCormick

stated he applied a 25% diminution in value to the remainder of tract two, and offered a brief

20n direct examination Bethel was asked, "When you actually do a pipeline impact study what do you actually need
to do to determine if a seller is selling a property for less or a buyer is offering less just because of the pipeline, what
do you have to do to try to determine that?" Bethel answered, "Well, I think you'd want to compare similar
properties that have pipelines and similar properties that do not have pipelines, and so you want to know as much
details about all those transactions as you can. And then it's great if you can actually call a party that was involved,
either purchased or sold it, and ask them, 'Did the pipeline have an impact to the value of the property when it
sold?'"
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explanation for why he applied this percentage. According to McCormick, the damage to tract

one's remainder was $820,000.00, and the damage to tract two's remainder was $23,490.00.

Thus, McCormick concluded the damages for diminution in value to the remainder of both tracts

totaled $843,490.00.

According to LaSalle, McCormick's failure to explain the percentages he applied

amounted to an impermissible analytical gap between the data and his opinion. We disagree.

Expert testimony is unreliable if there is "too great an analytical gap between the data and the

opinion proffered." Gammill, 972 S.W.2d at 726. Here; however, we are not convinced there is

"too great an analytical gap between the data and the opinion proffered." McCormick determined

that the comparable sales data inthis case showed a 20% difference between the market value of

the tracts without pipelines and the market value of the tracts with pipelines. He opined that only

a portion of this 20% difference was due to the existence of the pipelines. As to tract one-the

8,034 acre tract-McCormick estimated the diminution in market value was only 10%, and that

only the north and northeastern 4,100. acres ofthe tract were in fact affected by the existence of

the pipeline. And, the 10% applied by McCormick was well below the 20% decrease in value

that he found to exist in the comparable sales data.

As to tract two-the 46 acre tract-McCormick estimated the diminution in market value

was 25%, somewhat higher than the 20% reflected in the comparable sales data. But even though

McCormick applied a 25% diminution in value to tract two, he provided some explanation,

stating he was dQing so "beql.:tIs~ of the very nature of it, it's a much smaller tract." Moreover,

even if there was a "gap" in McCormick's estimate of the damage to the remainder of tract two,

we fail to see how it was harmful in this case. McCormick's total estimate of the damage to the

remainder was $843,490.00, of which only $23,490.00 was attributed to tract two. The jury's
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finding of $604,905.00 in diminution III value to the remainder was substantially below

McCormick's total damage estimate.

We conclude that any "gap" between the comparable sales data and the conclusions

drawn from it goes to the weight of McCormick's testimony, rather than its reliability. See

Transcon. Ins. Co. v. Crump, No. 09-0005, 2010 WL 3365339, at *7 (Tex~ Aug. 27, 2010)

(concluding expert's testimony was based on a sufficiently reliable foundation, and therefore,

legal sufficiency challenge was denied); Ford Motor Co. v. Ledesma, 242 S.W.3d 32, 40 (Tex.

2007) (concluding complaints about analytical gaps in expert testimony went to the weight of the

evidence, not its admissibility).

Generally, the jury has broad discretion to award damages within the range of evidence

presented at trial. GulfStates Uti!., Co. v. Low, 79 S.W.3d 561, 566 (Tex. 2002); Vela v. Wagner

& Brown, Ltd, 203 S.W.3d 37,49 (Tex. App.-San Antonio 2006, no pet.). The jury's findings

may not be set aside because its reasoning in arriving at the amount of damages is unclear. Vela,

203S.W.3d at 49; Potter v. GMP, L.L.c., 141 S.W.3d698, 703 (Tex. App.-San Antonio 2004,

pet. dism'd). When the trial evidence supports a range of damages awards, rather than two

distinct options, an award within the range is an appropriate exercise of the jury's discretion, and

the reviewing court is not permitted to speculate how the jury actually arrived at its award. Vela,

203 S.W.3d at 49; Potter, 141 S.W.3d at 704.

LaSalle urges that this case presents a situation .in which the jury had only two distinct

options in awarding damages~ither the jury could have awarded the damages estimated by

McCormick, which was $843,490.00, or it could have awarded the damages estimated by Bethel,

which was zero. We disagree. The jury was entitled to set the value of the remainder at any

amount between the lowest and highest values the expert witnesses put in evidence. See Parallax
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Corp., N V v. City of El Paso, 910 S.W.2d 86, 92-93 (Tex. App.-EI Paso 1995, writ denied)

(holding reversal was not required when jury made damages finding below expert's damages

testimony when the record included additional evidence from which the jury could determine

value). The jury's finding of $604,950.00, falls within the range of the evidence presented at trial

and is supported by the evidence. In addition, here the evidence included not only expert .

testimony, but also comparable sales data from both McMullen and Webb Counties. See

Waterways on Intercoastal, Ltd. v. State, 283 S.W.3d 36, 46 (Tex. App.-Houston [14th Dist.]

2009, no pet.) (concluding jury's valuation finding may be based on a variety of factors and

conflicting evidence). The record before us shows there was ample evidence on which a rational

jury could have based its finding.

LaSalle further argues the jury's finding of $604,950.00 indicates. it made an

impermissible leap outside of the evidence or impermissibly relied on its knowledge and

experience instead of the evidence admitted at trial. In support of this argument, LaSalle cites

Callejo v. Brazos Elec. Power Coop., Inc., 755 S.W.2d 73 (Tex. 1988). In Callejo, the

landowner's experts valued a condemned parcel at somewhere between $643,987.20 and

$729,256.00 before the taking, and at zero after the taking. Id. at 74. The utility's experts valued

the land at $67,082.00 before the taking, and at $33,541.00 after the taking. Id. Unlike

the present caSe, the jury in Callejo made separate findings as to the land's pre-taking and post-
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taking value.3 The jury found the land's pre-taking value to be $456,161.00, and its post-taking

value to be $364,928.80. Id. The trial court then determined that there was no evidence to

support the jury's post-taking finding of $364,928.80, disregarded the finding, and substituted it

with the highest post-taking value in evidence, $33,541.00. Id. The trial court then rendered

judgment in favor of the landowner in the amount of $422,620.00, the difference between the

jury's finding for pre-taking value and $33,541.00. Id. The court of appeals reversed the trial·

court's judgment; however, the supreme court reversed the judgment of the court of appeals and

reinstated the trial court's judgment. Id. at 74-76.

In Callejo, the utility argued the jury could blend all the evidence-including testimony

on pre-taking value-·in making its finding on post-taking value. Id. at 75. The supreme court

rejected this argument, holding that under the evidence presented, the trial court properly

disregarded the jury's answer on post-taking value. Id. The supreme court stated, "We do agree

that jurors are not bound, as a matter of law, to accept the parties' expert testimony. But, that

does not authorize jurors to leap entirely outside of the evidence in answering any question

submitted to them." Id. The supreme court further warned in Callejo that f\Iture condemnation

cases should be submitted broadly in terms of the difference in market value of the land

immediately before and immediately after the taking. Id. at 76. The supreme court concluded its

3The jury in this case answered the following question:

What do you fmd to be the amount of damages, ifany, to the remaining portion of the property
outside the boundaries of the permanent easement? []

You are instructed that the amount of the damages, if any, must be calculated by determining the
difference, if any, between (a) the fair market value of the remaining 8,066 acres before May I,
2009, considered as if LaSalle Pipeline, LP's pipeline was not on the property; and (b) the fair
market value of the remaining 8066 acres after May I, 2009, considered with LaSalle Pipeline,
LP's pipeline and permanent easement on the property.
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opinion by stating, "Had this case been so submitted, doubtless we would have had no appeal to

review." Id.

Calleja does not mandate a reversal of the judgment in this case. First, in this case, unlike

in Calleja, the issue of damages to the remainder was submitted broadly. Second, this is not a

situation in which the record shows the jury impermissibly blended evidence of pre-taking and

post-taking values. LaSalle's evidence indicated the diminution in value to the remainder was

zero; Donnell Lands's evidence indicated the diminution in value to the remainder was

$843,490.00. Although the jury's finding was below McCormick's estimate, there is nothing in

this record showing the jury arrived at this finding by impermissibly blending evidence or

leaping outside of the evidence presented at trial.

Finally, LaSalle argues it conclusively established through Bethel's testimony that there

was no diminution in value to the remainder. We disagree. In making this argument, LaSalle

contends the only competent evidence on diminution in value to the remainder was provided by

Bethel. The jury, however, was free to disbelieve Bethel's testimony. See Calleja, 755 S.W.2d at

75 (recognizing in a condemnation case that jurors were notbound to accept the parties' expert

opinions on value). In addition, as previously discussed, McCormick provided competent

evidence of the diminution in value to the remainder.

Crediting all favorable evidence that reasonable jurors could believe and disregarding all

contrary evidence except that which the jury could not ignore, we conclude the evidence is

legally sufficiellt to support the jury's finding thatthe diminution in value to the remainder .was

.$604,950.00. Moreover, after reviewing all of the evidence, we cannot say that the evidence is so

weak that the jury's finding is clearly wrong and unjust. We, therefore, conclude the evidence is
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factually sufficient to support the jury's finding that that the diminution in value to the remainder

was $604,950.00.

CHALLENGES FOR CAUSE

LaSalle argues the record shows two members of the venire were biased as a matter of

law, and therefore, the trial court erred in denying its challenges for cause. LaSalle properly

preserved this complaint by objecting and notifying tHe trial court that its peremptory strikes had

to be used on these venire members, and it was unable to use those peremptory strikes on two

other qbjectionable venire members who were ultimately seated on the jury.

Fair and impartial jurors reach a verdict based on the evidence, rather than on bias or

prejudice. Hyundai Motor Co. v. Vasquez, 189 S.W.3d 743, 751-52 (Tex. 2006). A person is

disqualified to serve as a juror in a particular case if he has a bias or prejudice in favor of or

against a party in the case. TEX. GOV'T CODE ANN. 62.1 05(4) (West 2005). Bias or prej udice is

shown when a venire member's answer to a specific question establishes that he cannot be fair

and impartial because his feelings are so strong in favor of or against a party, or the subject

matter of the litigation. Sosa v. Cardenas, 20 S.W.3d 8, 11 (Tex. App.-San Antonio 2000, no

pet.). Thus, bias or prejudice ,is shown when the record shows a venire member will base his

verdict on his feelings, rather than on the evidence. ld.

To disqualifY a potential juror for bias or prejudice as a matter of law, the record must

conclusively show that the potential juror's state of mind led to the natural inference that he

could not act with impartiality. Cortez v. HCel-San Antonio, Inc., 131 S.W.3d 113, 118 (Tex.

App.-San Antonio 2005), ajJ'd, 159 S.W.3d 87 (Tex. 2005). Thus, a venire member who

unequivocally admits bias or prejudice is disqualified to serve as a juror as a matter of law.

Shepherd v. Ledford, 962 S.W.2d 28, 34 (Tex. 1998); Sullemon v. US Fid & Guar. Co., 734
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S.W.2d 10, 14 (Tex. App.-Dallas .1987, no writ). Whether a venire member is biased or

prejudiced is determined from the record as a whole. Cortez, 159 S.W.3d at 92-93. Thus, a venire

member who expresses an apparent or possible bias is not necessarily disqualified if further

questioning shows he can be impartial. Id. at 93.

In the present case, venire member Earlyn Tompkins indicated that because she had many

pipelines on her property and some of them were not properly maintained, she would "possibly"

lean in favor of the landowner, Donnell Lands, and might "start out" more in favor of the

landowner. Thereafter, Tompkins said she thought she could listen to the evidence, and she

might "lean a little toward the landowner, but [] would try to do (sic) the middle of the line."

Later, when asked by the trial judge if she could be fair to both sides, or if one side was already

.ahead and the other was already behind, she answered, "I can be fair."

Next, venire member Joe Verastegui stated he had known the Donnells his entire life, was

good friends with them, and had sold them feed. When asked if he could put his friendship aside

and consider the case with both parties "start[ing] [] out even," he said he thought he "could be

fair" and he "wouldn't have a problem." When asked if his business relationship with the

Donnells would cause him to lean slightly in favor of Donnell Lands, he stated it "probably

would a little bit," but he thought he "could be fair about it." When asked if both sides would

start at the same place or if Donnell Lands would start out a little ahead of LaSalle, Verastegui .

added that "it would be hard," but again he "thought he could be fair." Later, when questioned by

the trial judge, Verasteguiindicatedhe would be able to put his relationship with the Donnells

aside and decide the case as if "strangers" were involved.

Here, LaSalle argues Tompkins and Verastegui unequivocally stated their leanings in

favor of Donnell Lands, and th~refore, they were disqualified as a matter of law. We disagree.
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The record failsto,establish Tompkins and Verastegui would base their verdict on their feelings,

rather than on the evidence and the law. Although both challenged venire members expressed

apparent or possible bias, further questioning showed they could be impartial. Viewed as a

whole, the record fails to show that Tompkins and Verastegui were biased as a matter of law. We

conclude the trial court did not err in denying LaSalle's challenges for cause.

CONCLUSION

Although 'the jury awarded damages in the amount of $19,206.00 for the temporary

workspace easements, we conclude the evidence is sufficient to support a finding of only

$6,402.00. The difference between $19,206.00 and $6,402.00 is $12,804.00. We, therefore,

modify the judgment to reflect a reduction of $12,804.00 in the total damages awarded. We

affirm the judgment as modified.

Karen Angelini, Justice
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JUDGMENT

No.04-10-00272-CV

LASALLE PIPELINE, LP,
Appellant

v.

DONNELL LANDS, L.P.,
Appellee

* * *

From the 36th Judicial District Court, McMullen County, Texas
Trial Court No. M-09-0005-ED-A

Honorable Joel Ballard Johnson, Judge Presidin~

BEFORE JUSTICE ANGELINI, JUSTICE MARION, AND JUSTICE SPEEDLIN

In accordance with this court's opinion of this date, the judgment of the trial court is
MODIFIED, and AFFIRMED AS MODIFIED. See TEX. R.. ApP. P. 43.2(b). Accordingly,
Paragraph V on page six of the judgment is deleted and replaced with the following:

V.

It is therefore ORDERED, ADJUDGED and DECREED that Plaintiff
LASALLE PIPELINE, LP, do have and recover of and from the Defendant,
DONNELL LANDS, LP, the easement situated in McMullen County, Texas, and
that Defendant is entitled to a judgment against LASALLE PIPELINE, LP in the
sum of Six Hundred Forty-Five Thousand Eight Hundred Eighty-Five and 00/1 00
Dollars ($645,885.00) for the interests in said Property herein condemned and for
damages to Defendant's remaining property.

In addition, Paragraphs VII, VIII, and IX, on pages six and seven of the judgment are deleted and
replaced with the following:
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VII.

It is fmiher ORDERED, ADJUDGED and DECREED by the Court that
the Defendant does have and recover of and from Plaintiff and that Plaintiff is
hereby directed to pay to Defendant the unpaid balance of Four Hundred Nineteen
Thousand Eight Hundred Thiliy and 00/100 Dollars ($419,830.00) for the
Property and as full compensation for the condemnation thereof hereunder;
together with interest thereon at the legal rate per annum from May 1, 2009 until
paid.

VIII.

It is further ORDERED, ADJUDGED and DECREED that upon payment
by the plaintiff of the difference of the amount deposited in the Registry of the
Court, to-wit, Two Hundred Twenty-Six and Fifty-Five and 00/1 00 Dollars
($226,055.00), and the amount of money found to be the market value of the land
acquired by Plaintiff together with damages to Defendant's remaining lands, to
wit, Six Hundred Forty-Five Thousand Eight Hundred Eighty-Five and 00/100
Dollars ($645,885.00), which sum of money is, to wit, Four Hundred Nineteen
Thousand Eight Hundred Thirty and 00/100 Dollars ($419,830.00) plus interest at
the legal rate per amlUm on said sum of money from May 1, 2009 until paid, the
Plaintiff shall stand RELEASED and DISCHARGED of its obligation to pay such
compensation.

IX.

It is further ORDERED, ADJUDGED and DECREED that the said sum of
Four Hundred Nineteen Thousand Eight Hundred Thirty and 00/1 00 Dollars
($419,830.00) plus interest at the legal rate per annum from May 1, 2009 to the
date of this judgment, shall bear interest at the legal rate per annum from the date
of this judgment until paid.

Costs of appeal are assessed against the party who incuned them. TEX. R. Arr. P. 43.4.

SIGNED December 15,2010.

• •

- 2 -


	04-10-00272-cv pfr.pdf
	Issue No. 3:
	Whether a jury’s leap outside of the evidence to award over $600,000 in damages should be allowed to stand where the evidence presented was not legally sufficient to support such an award.
	Issue No. 3:
	Whether a jury’s leap outside of the evidence to award over $600,000 in damages should be allowed to stand where the evidence presented was not legally sufficient to support such an award.




