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STATEMENT OF INTEREST OF AMICUS CURIAE 

 Amicus Curiae is King Fisher Marine Services, L.P.  ("King Fisher).  For 

approximately seventy years, King Fisher has regularly performed dredging, pipeline and 

other specialty marine projects along the Texas Coast.  King Fisher, like many other 

maritime companies, must occasionally litigate Jones Act cases in this state.   

 This case presents an important opportunity to define the proper scope and use of 

the "specific orders" doctrine.  Yet, neither Petitioner nor Respondent adequately 

explained its origin or its limited application.  The "specific orders" doctrine is not an 

"exception" to contributory negligence.  Rather, it is a judicially-created test to prevent a 

plaintiff's damages from being reduced based on assumption of the risk, which is no 

longer a viable defense in Jones Act cases.  Once this concept is grasped, it becomes easy 

to see that Simeonoff v. Hiner, 249 F.3d 883 (9th Cir. 2001), which both parties cite, is an 

aberration which this Court should not follow.   

 The correct description and application of the "specific orders" doctrine is set forth 

in cases like Jenkins v. Union Pacific R.R. Co., 22 F.3d 206 (9th Cir.1994) , Fashauer v. 

New Jersey Transit Rail Operations, 57 F.3d 1269 (3rd Cir. 1995), and Alholm v. 

American Steamship Company, 144 F.3d 1172 (8th Cir. 1998).  Those cases recognize 

that when there is only one possible way to perform a task, either because the employer 

gave a "specific order" (i.e., an order to perform a specific task in a particular manner) or 

because the nature of the task is such that it can only be performed one way, then the true 

nature of the employer's defense is assumption of the risk because the only thing the 

employee could have done differently to avoid the injury is not perform the task.  If, 
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however, the employee had available a safer alternative that was not foreclosed by a 

"specific order," the employee's failure to use the safer alternative is reviewable for 

contributory negligence.  

 Clear guidance on the "specific orders" doctrine is essential because, without it, 

some litigants will continue to misapply its limited purpose.  For example, in King Fisher 

Marine Service, L.P v. Tamez, No. 13-10-00425-CV, which is pending in the Thirteenth 

Court of Appeals, the Jones Act plaintiff is urging the court to adopt Simeonoff and hold 

that a plaintiff's damages cannot be reduced if he was responding to a general call for 

help, even though a jury found him to be negligent for not using a safer alternative.  

Discounting the fact that the "specific orders" doctrine applies only to prevent juries from 

reducing damages based on assumption of the risk, which was not implicated in the case, 

the Jones Act plaintiff asserts that any discussion of assumption of the risk has "no place 

in the Court's decision making process."  He is wrong.  It not only has a place in the 

court's decision making process, it is essential to it.    

 Steven J. Knight and Daniel D. Pipitone prepared this Brief.  Their fees will be 

paid by their client, Amicus Curiae King Fisher Marine Services, L.P.    
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INTRODUCTION AND SUMMARY OF THE ARGUMENT 

 This appeal calls upon the Court to decide the proper parameters of the "specific 

orders" doctrine in Jones Act cases.  Neither Petitioner nor Respondent, however, fully or 

properly articulated the rule.  Neither explained why responding to a "specific order" may 

eliminate the reduction of a plaintiff's damages, and neither offered a logical or consistent 

explanation of precisely what type of order qualifies as a "specific order."  Such an 

understanding is critical to this Court's resolution of Issue III.  

 As explained more below, in Jones Act cases, assumption of the risk is banned as 

an affirmative defense because the only way to avoid its application is for the employee 

to not encounter the risk, i.e., to shrug his or her duties.  Contributory negligence is not 

banned. The former involves the plaintiff's decision to perform a dangerous task, not the 

plaintiff's failure to use a safer alternative method.  The latter involves the plaintiff's 

performance of a task in an unsafe manner when a safer alternative was available.  Since 

both defenses focus on a plaintiff's unreasonable conduct, it is fairly simple to confuse a 

jury into reducing a plaintiff's damages based on his or her assumption of the risk, but 

labeling that conduct as "contributory negligence."  Courts thus had to derive a way to 

instruct juries to not find contributory negligence based simply on a plaintiff's 

performance of the task.    

 The "specific orders" doctrine prevents the reduction of a plaintiff's damages 

based on assumption of the risk.  If a plaintiff had no safer alternative way to perform the 

task that resulted in the injury, either because the employer gave a "specific order" (i.e., 

an order to perform a specific task in a particular manner) or because the nature of the 
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task left but one way to carry it out (e.g., flipping a switch), then any criticism of the 

plaintiff's conduct is necessarily based on assumption of the risk.  In those cases, the 

damages cannot be reduced even if a jury finds the employee was "contributorily 

negligent."  If, however, a defendant identifies a safer alternative that was not foreclosed 

by the nature of the task or a "specific order," then the true character of the defense is 

contributory negligence.  In those cases, if a jury finds that the plaintiff was contributorily 

negligent for not using a safer alternative, courts must honor the jury's finding and 

proportionately reduce the plaintiff's recovery.  As noted, these concepts are correctly set 

forth in cases like Jenkins v. Union Pacific R.R. Co., 22 F.3d 206, 211 (9th Cir.1994), 

Fashauer v. New Jersey Transit Rail Operations, 57 F.3d 1269, 1275 (3rd Cir. 1995), and 

Alholm v. American Steamship Company, 144 F.3d 1172, 1179 (8th Cir. 1998). 

 Contrary to the parties' arguments, Simeonoff v. Hiner, 249 F.3d 883 (9th Cir. 

1990), does not correctly explain the "specific orders" doctrine, it abandons it.  That case 

holds that responding to a general call for help prevents the reduction of a plaintiff's 

damages, even when the defendant identifies a safer alternative that is not foreclosed by a 

"specific order."  The existence of a safer alternative, however, necessarily establishes 

that the true character of the defense is not assumption of the risk.  Simeonoff's "general 

call for help" doctrine has never been followed by any other court in the country.  

 This Court should reject Simeonoff and hold that the "specific orders" doctrine 

only prevents the reduction of a plaintiff's damages if there is evidence that the employee 

had no safer alternative way to perform the task.  This Court should further explain, 

consistent with cases like Alholm, that the proper way to present the "specific orders" 
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doctrine to the jury is through an instruction that accompanies a contributory negligence 

question that informs the jury that it cannot find the employee to be "contributorily 

negligent" if the employee was operating under "specific orders" that foreclosed the 

possibility of a safer alternative manner in which to perform the task.     

ARGUMENT AND AUTHORITIES 

I. The "specific orders" doctrine applies only when there is no safer alternative 
way to perform the task.  Any contrary holding would ignore the sole purpose 
of the doctrine – to eliminate the assumption of the risk defense in Jones Act 
cases.      

 
 Citing Simeonoff v. Hiner, 249 F.3d 883 (9th Cir. 2001), Petitioner informs this 

Court that "[a] specific order can manifest in a 'particular call for help'; [and] 'urgent cries 

for help'…"  (Petitioner's Brief on the Merits at 31).   Respondent informs this Court that 

"…the submission of a specific order issue may be appropriate when a seaman is ordered 

'to do his job'."  (Respondent's Brief on the Merits at 39).  Both of these statements are 

wrong.   

 The "specific orders" doctrine exists for one purpose – to eliminate assumption of 

the risk in Jones Act cases.  If a safer alternative way to perform the task that resulted in 

the injury exists, the defense is contributory negligence, not assumption of the risk.  If a 

jury finds that the plaintiff was negligent for not using the safer alternative, then, 

notwithstanding any "urgent cry for help" or a general order "to do a job," the plaintiff's 

damages must be proportionately reduced.   

 Historically, employers could rely on assumption of the risk and contributory 

negligence to defend against injury claims asserted by employees.  As one court 
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explained, "[a]t common law an employee's voluntary, knowledgeable acceptance of a 

dangerous condition that is necessary for him to perform his duties constitutes an 

assumption of risk." Fashauer v. New Jersey Transit Rail Operations, 57 F.3d 1269, 

1275 (3rd Cir. 1995).  "Contributory negligence, in contrast, is a careless act or omission 

on the plaintiff's part tending to add new dangers to conditions that the employer 

negligently created or permitted to exist."  Id.  Importantly, the fundamental difference 

between these two defenses is that assumption of the risk presupposes that the employee 

did nothing wrong other than encounter the risk; in other words, she or he performed the 

job.  Contributory negligence, however, presupposes that a safer alternative way to 

perform the task existed, and the employee was negligent for not using it.     

 Because the only way an employee could ever avoid assumption of the risk would 

be to not perform the task, in 1939, Congress banned assumption of the risk in FELA 

cases.  In the same year, the Supreme Court decided Socony Vacuum Oil Co. v. Smith, 

305 U.S. 424 (1939), which disavowed assumption of the risk in Jones Act cases.  The 

purpose of banning assumption of the risk was to "prevent juries from reducing a 

plaintiff's recovery because the plaintiff performed a dangerous task or a dangerous job 

rather than quit or find employment elsewhere."  Fashauer, 57 F.3d at 1278.  

Contributory negligence, which focuses on the plaintiff's failure to use a safer alternative, 

continues to be a viable defense.   

 Trial courts thus had to devise ways to prevent a plaintiff's damages from being  

reduced based on assumption of the risk which could be falsely labeled as "contributory 

negligence."  In order to identify the true nature of the defense, courts developed a rather 
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simple, straightforward, and nearly-uniform test.  If the employee only had one way to 

perform the job, either because the employer gave a "specific order" (i.e., an order to 

perform a specific task in a particular manner) or because the nature of the task left but 

one way to perform it (e.g., flipping a switch), then any criticism of the employee's 

conduct necessarily involves assumption of the risk.  In that case, an affirmative answer 

to a "contributory negligence" question should not reduce a damage award.  

 Conversely, if the employee is generally ordered to perform a task and the 

employer identifies a safer method that was available to the employee, then the plaintiff's 

failure to use the safer alternative is reviewable for contributory negligence.  An 

affirmative answer to a contributory negligence question must proportionately reduce the 

damage award.  The Fashauer court explained these concepts well: 

In making its analysis, the court distinguished between 
general orders and specific orders. “Where a general order is 
given, an employee must use ordinary care in its execution, 
and the giving of the order does not affect the question 
whether the servant has been negligent in his manner of 
carrying it out, where there is a choice open to him’” In such 
cases, the plaintiff's actions are reviewable for contributory 
negligence. However, when the employee is given a specific 
order - that is, where he or she is told to perform a specific 
task in a particular way - “he is not contributorily negligent; 
rather his conduct falls under the abolished doctrine of 
assumption of risk.” In other words, when a plaintiff has no 
real choice, his recovery should not be reduced because he 
performed the task, regardless of whether the plaintiff acted 
reasonably or unreasonably. But when the plaintiff has 
reasonable alternatives available to him, he must act 
reasonably in performing his job. And if he acts 
unreasonably, he is answerable for contributory negligence. 
 

Fashauer, 57 F.3d at 1279 (quoting Jenkins v. Union Pacific R.R. Co., 22 F.3d 206, 211 
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(9th Cir.1994)).    

 Evidence that an employee responded to a "particular call for help," an "urgent cry 

for help" or was "ordered to do his job" does not involve assumption of the risk if the 

employee had a safer alternative available.  If the employee failed to use the safer 

alternative, the employee's conduct remains reviewable for contributory negligence.    

II. The majority of cases recognize that if a safer alternative was available, the 
employee's damages must be proportionately reduced to account for the 
employee's contributory negligence.   

 
 State and federal appellate courts have consistently held that an employee's failure 

to use a safer alternative is reviewable for contributory negligence even if the employee 

was responding to a general call for help or a general order to perform a job.  However, if 

there was no safer alternative, either because the employer gave a "specific order" to 

perform the task in a particular manner or because the task could only be performed one 

way, then a reduction of the plaintiff's damages is improper because, despite the label 

placed on it, the employer's defense is assumption of the risk.   

 In Tio Mario, Inc. v. Matos, 778 S.W.2d 529 (Tex. App. – Corpus Christi 1989, 

writ denied), a seaman was injured while performing work on a slippery deck that was 

coated with defective paint.  See id. at 530.  The court correctly held that a seaman's 

negligence "may be considered under the comparative negligence doctrine to mitigate the 

damages when the seaman has breached a slight duty of care to protect himself."  Id. at 

531.  However, "[a] seaman may not be contributorily negligent for carrying out orders 

that result in his own injury, even if he recognizes possible danger."  Id. (emphasis 

added).  The employer presented no evidence that the employee failed to use a safer 
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alternative.  The court implicitly recognized that the only way the seaman could have 

avoided the injury would have been to not clean the deck.  Because there was no 

evidence of a safer alternative, a reduction of the plaintiff's damages was not proper.   

 Similarly, in the case under review, the court held that the "contributory 

negligence doctrine applies when alternative courses of action are available and injured 

party chooses the unreasonable course."  Weeks Marine, Inc. v. Garza, 2010 WL 

1609694 , *7 (Tex. App. – San Antonio, April 21, 2010) (citing DuBose v. Matson 

Navigation Co., 403 F.2d 875, 877 (9th Cir. 1968)).  However, the court found that 

"Garza did not have a choice in the manner of carrying out the order as the evidence 

indicates there was only one path for him to take and it put him in front of the friction 

lever."1  Id. at *8.  Therefore, "his recovery should not be reduced because he performed 

the tasks."  Id.  (emphasis added).  Consistent with Matos, it was not the giving of a 

general order that prevented a reduction of the plaintiff's damages, it was the fact that no 

safer alternative was ever identified, which means the true nature of the employer's 

defense was assumption of the risk.    

 Both Matos and Garza are consistent with the overwhelming majority of cases 

from other jurisdictions which recognize that a mere general order to perform a job does 

not impermissibly interject assumption of the risk into the case, and an employee's failure 

to use a safer alternative is reviewable for contributory negligence.  In Jenkins v. Union 

                                                 
1  King Fisher offers no opinion as to whether the court of appeals correctly characterized the 
evidence presented in the case.  For purposes of this Brief, what is important is that the court's description 
of the "specific orders" concept, though limited, is consistent with the rule described in Fashauer and 
does not support the notion that responding to a call for help or performing a general order, in and of 
itself, prevents the reduction of damages if an employee is found to be contributorily negligent.   
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Pacific Railroad Co., 22 F.3d 206 (9th Cir. 1994), for example, a railroad employee 

climbed on top of the lead flatcar to help the train engineer, who could not see ahead.  

When the engineer stopped the train, the employee was injured.  See id. at 209.   The 

employee argued that damages cannot be reduced because he was following orders at the 

time of his injury.  The court explained that "[w]here a general order is given, an 

employee must use ordinary care in its execution, and the giving of the order does not 

affect the question of whether the servant has been negligent in his manner of carrying it 

out, where there is a choice open to him." Id. at 211 (citation omitted).  Jenkins 

recognizes that responding to a call for help or a general order to perform a task does not 

interject assumption of the risk, and the employee's conduct is reviewable for 

contributory negligence.   

 Similarly, in Fashauer, a brakeman on a passenger train slipped and fell on a wet 

floor in the vestibule. The employee was generally ordered to perform his job, but there 

was evidence that he failed to follow the employer's safety precautions. Fashauer, 57 

F.3d at 1281.  The court held that such evidence was not in furtherance of assumption of 

the risk and was properly considered in connection with the employer's contributory 

negligence defense.  See id.  ("If the jury believed the evidence, it could have found that 

Fashauer had a safer alternative to the manner in which he performed his task.").  The 

court explained that "when a reasonable alternative besides quitting or refusing to 

perform the task in an unsafe way are available, a plaintiff is charged with acting with 

due care and will be held responsible for acting unreasonably."  Id. at 1280. 

 In Alholm v. American Steamship Company, 144 F.3d 1172, 1179 (8th Cir. 1998), 



 

 9 

the employee was injured while he was helping a ship to dock.  The court rejected the 

notion that merely carrying out a supervisor's general order prevents a reduction of 

damages based on contributory negligence.  The court explained that there is no "blanket 

rule precluding a seaman from being found contributorily negligent when acting at the 

direction of a supervisor," and that "[t]he negligence of the worker and the possibility of a 

safe alternative may be considered when a seaman is ordered to do a task but is not 

instructed on the method to use and he acts negligently despite the availability of an 

alternative." Id. at 1179.  See also DuBose v. Matson Navigation Company, 403 F.2d 875 

(9th Cir. 1968) (recognizing that a reduction of the plaintiff's damages was proper even 

though the plaintiff was ordered to perform his job since the plaintiff had a reasonable 

safe alternative available); Gish v. CSX Transportation, 890 F.2d 989 (7th Cir. 1989) 

(same).   

 Alholm is also instructive on the manner in which courts should introduce the 

"specific orders" doctrine to the jury.  The court explained that a contributory negligence 

jury question should be accompanied by an instruction that states, "if [the employee] had 

been ordered to handle the cable in a particular fashion and he acted as ordered, it could 

not consider contributory negligence."  Alholm, 144 F.3d at 1179 (emphasis added).  

Similarly, in King Fisher Marine Service, L.P v. Tamez, No. 13-10-00425-CV, which is 

pending in the Thirteenth Court of Appeals, King Fisher proposed instructing a jury that: 

A “specific order” is given when a seaman is told to perform 
a specific task in a particular way, or, in other words, the 
seaman has no real choice as to how to perform that task.  If 
[the seaman] has reasonable alternatives available to him, he 
is not acting under specific orders and must act reasonably in 
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performing his job duties. 
 

 Such an instruction is logical in light of the sole purpose of the "specific orders" doctrine 

– to prevent a jury from finding an employee "contributorily negligent" when the true 

character of the defense is assumption of the risk.  See also Fashauer, 57 F.3d at 1280 

(commenting that an instruction that accompanies the contributory negligence question is 

proper in order to prevent a jury from finding contributory negligence based on banned 

assumption of the risk concepts).   

 Each of the cases discussed above are consistent with Fifth Circuit authority.  In 

Miley v. Delta Marine Drilling Company, 473 F.2d 856 (5th Cir. 1973), the employee 

was on a vessel helping to lower a chain using a hook.  The employer gave a general 

order to get inside a chain bin and assist lowering the chain.  The employee chose the 

method of work – hanging with one hand and two feet and using a free hand to hook the 

chain and lower it.  The court found that safer alternatives were available, and the general 

order to assist did not foreclose those options.  Consequently, the employer's defense was 

not based on assumption of the risk and a reduction of damages was proper.   Id. at 858.   

 Consistently, in Williams v. Brasea, Inc., 497 F.2d 67 (5th Cir. 1974), the plaintiff 

Williams, the master, was injured after he ordered his employee, Terry, to flip a lever to 

wind rope. Any finding that Terry was negligent could be used to establish the negligence 

of the ship owner.  The jury found Terry, and consequently the owner, negligent for 

flipping the switch.  On appeal, the Fifth Circuit found that obeying the order, which left 

no alternative safer way to perform the simple task other than not carrying it out at the 

time ordered, cannot equate to negligence.  Williams is thus in line with the principle that 
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an employee cannot be negligent for carrying out an order that left no alternative way to 

carry it out. 

  In Bobb v. Modern Prods., Inc., 648 F.2d 1051, 1058 (5th Cir. 1981),2 the plaintiff 

was injured when he added another line to support the weight of overloaded shrimp nets.   

Id. at 1054.  The employee argued that he added the line at the suggestion of a more 

senior fellow crewmember.  There was no evidence of a safer way to add the line; rather 

the issue was whether the employee should have added the line at all.  The Fifth Circuit 

held that if the suggestion of the more senior employee was an "order" – then the task of 

following the order, which left no alternative way to perform, fell into the category of 

assumption of the risk.  If, however no binding order was given and the employee took it 

upon himself to add the line – then the employee may be found contributorily negligent.  

See id. at 1058-59.   

  All of these cases correctly hold that a plaintiff may be found contributorily 

negligent when the employer identifies a safer alternative that was available to the 

employee.  The issuance of a call for help or a general order to perform a job does not 

interject assumption of the risk into a case if there is a safer alternative available to the 

employee, and there is no principled reason to permit such a general order to eliminate 

the legal effect of a jury's contributory negligence finding.     

                                                 
2  The Fifth Circuit later overruled Bobb because it applied the incorrect standard in describing a 
seaman's duty to exercise care to avoid injuries.  See Gautreaux v. Scurlock Marine, Inc., 107 F.3d 331 
(5th Cir. 1997).   
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III. This Court should reject Simeonoff.   

 In Simeonoff v. Hiner, 249 F.3d 883 (9th Cir. 2001), which Petitioner and 

Respondent cite, the court held that contributory negligence is not available if the 

employee responds to an urgent call for help, even if there is a safer alternative and the 

fact finder determines that the plaintiff was negligent for not using it.  Id. at 890-91.  

Contrary to the parties' arguments, Simeonoff does not correctly state the law of "specific 

orders," it abandons it.   

 As all of the cases discussed above establish, if an alternative method of 

performing the task is available to the plaintiff, the plaintiff's failure to use the safe 

alternative is reviewable for contributory negligence.  It is only when the plaintiff has no 

available safer alternative that damages cannot be reduced because the true nature of the 

defense is assumption of the risk.  Simeonoff misconstrues these fundamental principles 

and advances a new rule – that responding to a general call for urgent help obliterates (or 

is an exception to?) the employer's contributory negligence defense.  No other court has 

recognized such a rule, and for good reason. 

 If an employer gives an urgent, but general, call for help and the employee has 

multiple options as to how to respond, a jury should be given the opportunity to 

determine whether, given the employee's skills and experience and the surrounding 

circumstances, he was negligent in selecting his chosen course of action.  It may be the 

case that the plaintiff can successfully argue that given the urgent nature of the call for 

help, it was unreasonable to choose any option other than what he or she chose, but that is 

a decision for the jury.    
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 Simeonoff 's rationale that a seaman who responds to a general call for help "must 

not be penalized," id. at 891, is not only inconsistent with the cases discussed supra, it is 

also inconsistent with recent Fifth Circuit authority addressing a seaman's duty to 

exercise care.  In Pallis v. United States, 210 WL 785171 (5th Cir. March 9, 2010), the 

Fifth Circuit again rejected a seaman's argument that responding to a general order 

nullifies any contributory negligence defense.  The Court held that "[a]ccepting his 

argument would make automatons of seamen and abrogate the holding of Gautreaux – in 

which the Fifth Circuit held in 1997 that a seaman has a duty to exercise the judgment 

and acumen of a seaman with like experience in like circumstances."  Id. at *3.    

 If the "like circumstances" are that the seaman was responding in an emergency 

setting, a jury will take that into account.  But an urgent call for help that leaves open the 

manner of performance to the seaman cannot eliminate his duty to exercise good 

judgment and due care.  Any contrary holding would eviscerate decades of precedent that 

confirms that contributory negligence is a viable defense, with no exceptions, in Jones 

Act cases.   

CONCLUSION 

 Amicus Curiae King Fisher Marine Services, L.P. asks the Court to consider this 

Brief which sets forth the proper origin and purpose of the "specific orders" doctrine.  

Any opinion on Issue III should recognize that the "specific orders" doctrine only exists 

to eliminate assumption of the risk in Jones Act cases and that if the employer identifies a 

safer alternative, one that is not foreclosed by a "specific order," then the employee's 

contributory negligence must be considered.  This Court should also clarify that the 



 

 14 

proper manner in which to instruct a jury on the "specific orders" doctrine is by 

submitting an instruction that accompanies the jury question on contributory negligence. 

Finally, the Court should hold that Simeonoff is wrongly decided and that responding to a 

general or urgent call for help does not impermissibly interject assumption of the risk 

concepts into the case.    

Respectfully submitted,  

CHAMBERLAIN, HRDLICKA, WHITE, 
WILLIAMS & MARTIN 
 
 
By:  /s/ Steven J. Knight   
      Steven J. Knight 

State Bar No. 24012975 
Daniel D. Pipitone       
State Bar No. 16024600 
1200 Smith Street, Suite 1400 
Houston, Texas 77002 
Telephone: (713) 658-1818 
Telecopier: (713) 658-2553 
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